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GREEN v. JOHNSON.—From Warren. 


An execution bearing the first teste will be satisfied .efore one of a younger 
teste first delivered «nd levied upon property, but not sold before that 
of the first teste comes to the sheriff’s hands. 


JupGMENT had been obtained in the Superior Court of Warren (309) 
at October Term, 1821, against one Hawkins, whereupon a fi. fa. 
issued, tested of that term, which, on 15 March, 1822, came to the hands 
of the defendant, who was coroner of the county. At February Term, 
1822, of Warren County court, judgments were obtained against Haw- 
kins and executions issued to the defendant previous to 15 March, 1822. 
On that day, after the coroner had received the fi. fa. from the Superior 
Court, he exposed the lands of Hawkins to sale under the execution 
from the county court. A motion was made by plaintiff, who was 
interested in the Superior Court execution, for a rule on the defendant 
to show cause why the money raised by the sale of the land should not 
be applied in satisfaction of the execution from the Superior 
Court. The rule being discharged, the plaintiff appealed. (310) 


Tayzor, C. J. My inquiries in this case have led me to the belief 
that the plaintiff is entitled by law to the money in the hands of the 
sheriff, by virtue of the prior teste of his execution. I do not mean 
to give an opinion on any other facts than those stated on the record; 
nor particularly on the supposition that the money had been raised by 
a sale under the second execution. ' 

The writ of fi. fa. in this State binds the defendant’s goods from the 
teste of the writ, after which time any sale of them is void; because 
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from thence the goods are attendant to answer the execution. This is 
an old rule of the common law, founded on the reason that, as execu- 
tions could issue only against goods which might if not so bound be 
sold by the party, he would thus be able to evade what is termed the 
life of the law, its effect and fruit. The common law, also, presumed 
that the sheriff would execute such writs immediately and thereby give 
such publicity to the transaction as would prevent imposition upon 
purchasers. The judgment did not bind, because, that being in force 
for a year, it would have been vexatious to restrain the debtor from his 
ordinary private dealings for so long a period. 

When the term lien is applied to other subjects in the law its import 
is familiarly understood to be a binding or attachment of the thing 
spoken of for the benefit of him who is entitled thereto. The lien of a 
vendor on goods not yet delivered, of a carrier, a factor, or pawnbroker, 
entitles them, respectively, to a priority over others whose claims are 
posterior, upon the simple rule of justice that the first lien gives a 

right to the first satisfaction. 
(311) So far from there being any reason wherefore this rule should 
rot be applied and enforced to a certain extent between the con- 
flicting claims of creditors under different executions, it seems to me 
demonstrable, from a slight view of the alteration of the law by the 
statute of frauds, that it is so applied and always has been. 

When that statute was passed the priority arising from the teste was 
understood to subsist in theory in full vigor; every book that treated on 
executions laid it down as settled law, and the statute itself had no 
further view than to restore its practical utility by the substitution of 
a lien better fitted by its notoriety to prevent fraud and injustice to 
third persons. 

It was not that the rule of the common law was defective in fixing 
on the feste of an execution to bind the defendant’s goods, because in 
reality the law supposed the execution to be delivered to the sheriff 
immediately from the teste; and if, in point of fact, that had been done, 
the purposes of the statute would have been accomplished and its 
enactment rendered useless. Thus the award of an execution and the 
teste of an execution are convertible terms; but the former is chiefly 
used in cases before the statute. A bona fide sale of chattels is good 
after judgment, but not after execution awarded. 8th Co., 170. “By 
the award of execution the goods are bound, so that they may be taken 
in execution, inta whose hands soever they come.” Cro. Eliz., 174. 

But the real mischief intended to be remedied was that creditors 
took out executions, one under the other, without delivering them to 
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the sheriff, whence the retrospect of the teste made sales uncertain, each 
plaintiff being entitled according to his relative priority; and it was 
utterly impossible for purchasers and strangers to tell without an in- 
spection of the record, a process neither cheap nor easy, to what extent 
the goods were bound. 

So far as other persons were concerned, who might have a title to 
the goods between the teste and delivery, the statute designed to 
restore the old law; but as to the party himself, his executors (312) 
and administrators, the goods, since the statute as before, are 
bound from the teste. 2 Show, 485. 

If this position be correct I would infer from it this corrollary, that 
the cases since the statute of frauds, showing the force and extent of 
the lien created by the delivery of the writ of fi. fa., will go very far 
towards explaining and proving the extent and operation of the lien 
arising frome the teste before the statute. A more direct mode of 
showing the question would be to adduce cases which occurred before 
the statute, but none such directly in point are to be found. There are, 
however, dicta and decisions of modern judges, relative to the common 
law on this point which, if correctly reported, are entitled to much con- 
sideration. Lord Mansfield decided that, though the sheriff had seized 
under one writ first, he was bound to sell under another delivered 
afterwards, if it had a prior teste. Cited in 4 East, 534, in notis. To 
the same effect is the opinion of the late Chief Baron MacDonald, who, 
having presided many years in the Court of Exchequer, may be sup- 
posed, was well instructed on the subject. His words are, “I take it, 
before the statute of frauds a writ of execution of a prior teste would 
have been preferred to a writ of execution of a subsequent teste, 
although the latter was first delivered to the sheriff and was begun 
to be executed, provided that the writ of prior teste came to the sheriff’s 
hands before sale.” Cited in 16 East, 279, in notis. If these opinions 
of these eminent men are to be relied on as authentic, they go to the 
whole length of the present controversy. They will be found, too, in 
accordance with the decisions since the statute. 

Hutchinson v. Johnson, 1 Term, 729, shows that where two writs 
of fi. fa. against the same defendant are delivered to the sheriff on 
different days, and no sale is actually made of the defendant’s 
goods, the first execution shall have the priority, even though the (313) 
seizure was first made under the subsequent execution. I would 
remark on this case that the statute priority by delivery is preserved, 
notwithstanding a seizure under a second delivery. Can any reason be 
assigned why the common-law priority shall not be maintained, not- 
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withstanding a seizure under a subsequent teste, provided the first 
execution reaches the sheriff before the last is actually executed? If 
there cannot, then the case before us is decided by this authority. The 
ease of Smallcombe v. Buckingham was a sale-by the sheriff under a 
second writ of fi. fa., the former fi. fa., though first delivered to the 
sheriff, not having been then executed. According to the report of it 
by Comyns, the amount of the judgment was that, at common law, if 
there were two writs of fi. fa., the one bearing teste on such a day and 
the other on the next day, and the last writ was first executed, such 
execution should not be avoided, and the plaintiff in the first execution 
must seek his remedy against the sheriff; for the sheriff ought to make 
execution at his peril, and if there was no default in him he shall be 
excused ; as, if he who took the first writ out conceals it in his pocket, 
the sheriff may rightly make execution on another writ which bears 
the last teste but comes first to his hands. The law laid down in the 
case affirms every principle on which the plaintiff relies in the case 
before us, though it goes further and validates a sale made under the 
second execution, a question with which we have now no concern. 
Rybot v. Peckham, cited in Term, 729, is decided on the same principle, 
and while it admits the validity of a sale under the second execution, it 
shows at the same time that the sheriff makes himself liable to the 
plaintiff in the first, which could not be but for the priority of the 
latter. The courts have evidently gone far to support sales actually 
made under execution; and it is probably right, and according 
(314) to the general policy of the laws, that innocent vendees should 
not be disturbed by dormant liens, more especially as the plain- 
tiff may obtain satisfaction from the sheriff; but, though a second 
execution executed may destroy the lien of the first, though it may be 
waived or lost by laches or fraud or overreached by relation of a bank- 
ruptey or extent, yet nothing of that kind appears in this case. I am, 
therefore, of opinion that judgment shall be entered for the plaintiff. 


Hatt, J. It is submitted to this Court to direct to the discharge of 
which execution the money arising from the sale, and now in the hands 
of the coroner, shall be paid: 

Executions at common law had relation to their teste, and from that 
time so bound the property of goods and chattels as against the de- 
fendants and all claiming under them, though for a valuable considera- 
tion, that they were subject to be taken in execution. 8 Co., 171; Cro. 
Elizabeth, 174, 440. But it does not so vest the property in the goods 
as to defeat a sale made of the same goods under another execution. 
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1 Lord Raymond, 252; 1 Salk., 320; 1 Com., 35. For otherwise, says 
Lord Holt, no one would purchase at an execution sale. 1 Ld. Raym., 
252. Whether such sales were held good at common law for the reasons 
given by Lord Holt, or whether by the statute of frauds, as seems to be 
Ashurst’s opinion in Hutchinson v. Johnson, 1 Term, 731, is not ma- 
terial in the consideration of the present question. It may be taken 
for granted that such is the law, and that the injured plaintiff, whose 
execution had a priority and which was postponed by such sale, had a 
remedy against the sheriff. See Rybot v. Peckham, 1 Term, 731, note. 
It has been said that because vendees under junior executions were 
protected, that was proof that executions of the first teste did 

not completely bind the property in the hands of the defendant. (315) 
If there had been no other remedy for the plaintiff in the first 
execution it is more than likely that the lien created by his execution 
would have been held valid. But it was thought more just and equita- 
ble to throw the burden on the sheriff who had done the mischief and 
make him liable to the creditor he had injured, rather than the innocent 
vendee under the younger execution, who was in no fault. 

But the reason why such sales are held good does not apply to cases 
where goods have been levied upon but not sold, and perhaps would 
not apply to cases where sales had taken place and the money was still 
in the hands of the sheriff; because, although a sale had taken place, 
and the vendees were not to be disturbed, the money when not paid over 
might be applied to the discharge of the execution which had the prior 
right. But this question is not now to be decided, because in the case 
before us there had been no sale, but only a levy under the execution, 
which issued from the county court before the execution which issued 
from the Superior Court came into the hands of the coroner. 

In England, by the Stat., 29 Car. IT., ch. 3, sec. 16, executions bound 
the property of goods and chattels only from the time that such writs 
were delivered to the sheriff to be executed, so that the lien which 
executions had at common law from their teste upon goods and chattels 
commenced under that statute from their delivery to the sheriff. And 
it seems to me that the same law applied to executions delivered at 
different times to the sheriff as applied at common law, to executions 
bearing different testes, and that before the statute the delivery to the 
sheriff did not alter the lien created by the teste any mora than since 
the statute the teste will affect the lien created by the delivery to the 
sheriff. 

Supposing, then, the same rules applicable to executions bear- (316) 
ing different testes in this State that applies to different deliveries 
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of executions under the statute in England, we have authority for 
saying, from Hutchinson v. Johnson, 1 Term, that the execution first 
delivered to the sheriff shall be first satisfied, although the property 
might be first levied upon by an execution subsequently delivered; it 
follows that, as the statute is not in force in this State, an execution 
bearing the first teste ought to be satisfied before one of a younger teste 
first delivered and levied upon property, but not sold until the one of 
the first teste comes to the sheriff’s hands; for if the property is bound 
from the teste, it cannot be the more bound from delivery, and the 
delivery operates nothing. It is true, Lord Holt says in Smallcomb v. 
Buckingham, 1 Salk., 320, that at common law, if two executions bear- 
ing equal teste come to the hands of the sheriff, he is bound to execute 
that one first that is first delivered. This was not the question before 
the Court. The question was whether goods sold under an execution 
could be again sold under another execution which had been first 
delivered to the sheriff. That dictum of Lord Iolt’s is differently 
reported by different reporters. In 1 Ld. Raym., 252, he is made to 
say “that if a fi. fa. had been sued out the first day of the term, and 
another fi. fa. afterwards, and the last had been first executed, the other 
had no remedy but against the sheriff.” Comyn, in his Ist vol. 35, 
reports the dictum thus, “If at common law there were two writs of 
fier facias, the one bearing teste on such a day, and the other on the 
next day, and the last writ was first executed, such execution should 
not be avoided, and the party had no remedy but against the sheriff.” 
In this report the preference is given on account of the first teste, and 
nothing is said about a delivery to the sheriff. 
But on the point of law involved in this dictum of Lord Holt, so 
differently reported, we have, by way of explanation, the dictum of 
another judge, for I admit that it was not the question ther pend- 
(317) ing for decision before the Court. In King v. Wells, decided 
in the Exchequer (16 East, 278, note), Baron M’Donald says, 
“Before the statute of frauds, the subsequent writ of execution of a 
prior feste would have been preferred to another subject’s writ of a 
subsequent teste although the latter was first delivered to the sheriff 
and was begun to be executed, provided the writ of prior teste came to 
the hands of the sheriff before a sale.” This position is laid down by 
M’Donald, in the decision of a case of comparatively recent date, 
with all the authorities on the subject before him. His meaning on 
the point cannot be misconceived or mistaken, and it is in words decisive 
of the present question. 
I cannot see the effect that the case of bankruptcy is intended to 
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produce. I am not aware of any case where the assignees of a bank- 
rupt have been adjudged to be entitled to property taken under an 
execution before an act of bankruptcy committed. If an execution 
issues into the hands of a sheriff, but is not levied upon property in 
the hands of the defendant, and the defendant in the meantime commits 
an act of bankruptcy, I admit that the lien created by the issuing of 
the execution is lost, and the assignees of the bankrupt are entitled, 
because Stat. 21st Jac. I., ch. 19, secs. 9, 11, expressly declares “that 
the property in the bankrupt’s possession at the time of becoming a 
bankrupt shall belong to the assignees of his commissioners, whereof 
there is no extent or execution served or executed before such time as 
he shall become bankrupt.” 1 Burr., 20. So that the lien created by 
issuing the execution is expressly destroyed by that statute; but if the 
property had been seized before the commission of the act of bank- 
ruptcy, the creditor in the execution would have the preference. 

But laying aside authorities on this subject as contradictory and 
unsatisfactory, can there be any doubt as to the policy and justice of 
the case? If an execution of prior teste is held up by the party, 
or not issued, which is the same thing, and one of posterior teste (318) 
issues and is executed, there is no injustice in saying that the 
latter shall have the preference; vigilantibus et non dormientibus leges 
subveniunt. But when an execution of younger date happens by mere 
accident to reach the hands of the sheriff before one of an elder teste 
and is not executed before the other is received by the sheriff, I can see 
no injustice or inconvenience in giving a preference to the execution 
bearing the first or eldest teste, qui prior est tempore potior est jure. 
To adopt a contrary course would be going further, as it seems to me, 
than protecting those who are laudably vigilant, and would open a door 
to fraud. The law had better designate the rule by which justice shall 
be administered, than leave it to the physical ability of creditors or, 
in other words, give a preference to that execution that the most dis- 
patch is used in first getting into the hands of the sheriff. 

For these reasons I think the money in the hands of the coroner 
arising from the sale of the land should be paid to the plaintiff in the 
execution which issued from the Superior Court, bearing teste prior to 
the one under which the property was levied upon that issued from 
the county court. 


Henperson, J., dissentiente: This case is submitted without argu- 
ment, and I fear I have not been able to find all the cases on the subject 
or duly to understand and appreciate those I have found. The result 
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of my investigation is that neither at the common law nor since the 
statute of frauds did either the teste or the delivery of the writ of 
execution bind or fix upon the property, otherwise than to affect it in 
the hands of a voluntary purchaser; that as between the debtor and 
the creditor the property was not divested by either, and that at the 
common law, the first delivered writ of execution imposed upon the 

sheriff an obligation of executing it before writs subsequently 
(319) delivered, upon this simple ground, that he who is prior in 

point of time has a prior claim to his exertions over those who 
are posterior upon the maxim, vigilantibus non dormientibus servat lex. 
I am not able otherwise to account for the numerous decisions, confirm- 
ing the titles of those claiming property under executions subsequently 
delivered, and the frequent expressions to be found in the books that 
the property remains in the debtor after the delivery of the writ of 
execution, and that an act of bankruptcy supersedes an execution after 
it is actually begun. If the delivery of the writ binds or attaches upon 
the property, the property may be pursued in the hands of a purchaser 
who claims under an execution subsequently delivered, in the same 
manner that he may pursue it in the hands of a purchaser from the 
defendant himself. That he cannot do the first and that he can do the 
second is not controverted in any case. Nor does this arise in the first 
case, that purchasers may be. induced to come forward and bid in 
execution sales, otherwise none would bid, as was said by Holt, in 
Smallcombe v. Buckingham; for the same result follows in a case where 
the sheriff delivers the goods to the plaintiff himself in execution. 
Rybert v. Peckham, note to 1 Term, 729. Nor is it any answer to 
say that the sheriff is responsible; for if the goods are bound, the plain- 
tiff may pursue either. So in the case of an act of bankruptcy com- 
mitted after the delivery of the writ of exeention and even after its 
levy, and (I might add) actual sale of the property, the execution is 
superseded, and the property will pass by an assignment to the assignees 
of the bankrupt. Now, as none but that which was the property of 
the defendant at the time of the act of the bankruptcy committed can 
be assigned, it follows that the delivery of the writ of execution does 
not bind or attach upon the property; for if it did the property would 
pass subject to such lien, the contrary of which is admitted to be the 

case. It appears to have been the object of the statute of frauds, 
(320) as appears in its preamble and enactment, to transfer from the 

teste to the delivery of a writ of execution its binding force; 
not to create anew any obligation, but barely to change the time of its 
operation. It follows, therefore, that the words bind from the delivery 
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have an operation only in those cases where the writ bound before, viz., 
between creditors under execution and those claiming by voluntary 
purchase from the defendant. In support of this opinion I might refer 
to the cases before the statute of frauds, which are quite silent as to 
the binding efficacy of a writ of execution from its teste as to com- 
peting creditors, whereas it has frequently been decided that, as between 
the creditor and a purchaser from the defendant, the property is bound 
from the teste of the writ. I might also avail myself of what was said 
by the judges in Smallcombe v. Buckingham, 1 1d. Raym., 251, how 
the common law stood, for although I confess their expressions are 
somewhat ambiguous, yet certainly the preponderance is that a prefer- 
able right to have an execution satisfied arose at the common law in 
favor of the execution first delivered, although I should throw into the 
opposite seale the dictum of Chief Baron MacDonald, in Rex v. Wills, 
reported in a note of 16 East; for his opinion should weigh but little 
when opposed to the opinions of these who were at the bar when the 
statute of frauds was passed—more especially when it is recollected 
that he was then laboring to establish a theory by which he overruled 
two cases, if not more, going to put the rights of the subject on more 
equal ground when contending with the Sovereign. In addition to 
these, it is also to be observed that all the sayings of the courts as to 
what the law was before the statute of frauds were obiter dicta, entirely 
unimportant in the decision of the cause; for it was admitted-on all 
hands that the priority of the right of having an execution satisfied 
arose from its delivery, it was therefore unimportant to ascer- 

tain when that priority was given by statute or arose at the (321) 
common law. I have forborne to examine other authorities 
because Smallcombe v. Buckingham has never been controverted. In- 
deed, it is the leading ease upon the subject, nor have I stated a single 
decision which will be controverted. If, therefore, there is an error 
in my conclusion it arises from false deductions. 

To sum up the whole, I think that the writ of execution first delivered 
imposes upon the sheriff an obligation to satisfy it if he has the means 
of so doing, and that the sheriff is responsible to him if he omits to do 
so, by taking the goods wherewith his execution ought to have been satis- 
fied, and applying them to the discharge of an execution of posterior 
delivery; that the sale made under the posterior execution is good, 
they being still the goods of the defendant, notwithstanding the delivery 
of the prior writ; for, as has been said before, neither execution binds 
or divests the property, either from its teste or delivery, and for that 
reason, as well as from the words of the preamble, I think the statute 
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of frauds has no operation in this case, and that this cause is to be 
decided upon the same principles as if it was this day brought before 
the courts of England, viz., that a prior right arose to the plaintiffs in 
the county court executions, which were delivered before that of the 
plaintiff in this case, although it bears an anterior teste. 

Per Curiam, 










Reversed. 






Cited: Davidson v. Beard, post, 324; Frost v. Etheridge, 12 N. C., 
34; Palmer v. Clark, 13 N. C., 356; Ricks v. Blount, 15 N. C., 134; 
Jones v. Judkins, 20 N. C., 593; S. v. Vick, 25 N. C., 491; Harding v. 
Spivey, 30 N. C., 66; Watt v. Johnson, 49 N. C., 192; McMillan v. 
Parsons, 52 N. C., 166; Faircloth v. Ferrell, 68 N. C., 641; Worsley 
v. Bryan, 86 N. C., 345. 
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MARY GRAHAM v. THOMAS GRAHAM'S ApMINIstTRATORS.—From Moore. 





A deed to M. G. for a negro in these words, “Have given and granted at my 
death, and by these presents at that time do give and grant to the said 
M. G. my negro girl,” etc., was held to resemble the common case of 
conveyance by deed of personal property for life, remainder to another 
after the determination of the life estate; and the remainderman took 


nothing. 









Devinur. On 16 May, 1817, the defendant’s intestate executed an 
instrument of writing in the following words: 






To all persons to whom these presents shall come, I, Thomas Graham, 
of the county of Moore and State of North Carolina, send greeting: 
Know ye that I, the said Thomas Graham, for and in consideration 
of the natural love and affection which I bear and have to my niece, 
Mary Graham, daughter to Robert Graham, and for divers other good 
causes and consideration hereunto, have given and granted at my death, 
and by these presents at that time do give and grant to the said Mary 
Graham, my negro girl named Sarah, with her increase, to have, hold, 
and enjoy the said negro girl unto the said Mary Graham, her execu- 
tors, administrators, and assigns forever, clear and free against any 
person or persons claiming any right, title, or interest to said girl, I, 
the said Thomas Graham, shall and will warrant and forever defend 
by these presents. In witness whereof, I, the said Thomas Graham, 


do hereunto set my hand and seal this 16 May, 1817. 
Tuomas GranaM, L. S. 
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Thomas Graham died intestate, and the defendants took into their 
possession the negro girl named in the bill of sale as part of the estate 
of their intestate. The present action was brought to recover the 
negro, and came before this Court on the appeal of the plaintiff from 
the judgment rendered below. 


Ruffin for plaintiff. (323) 
Seawell contra. 
Curia adv. vult. 


Hawi, J. Originally, terms for years and personal chattels could 
not by deed be limited over by way of remainder after a life estate. 
Cro. Eliz., 216; 1 Co., 153; Chedington’s case, Dyer, 253; Shep. Touch., 
332. And however the law may be altered as to chattels real (Shep. 
Touch., 274; Bae. Abt. “Remainder a.,” 1st Am., from the 6th London 
Ed.; 1 Burr, 282; 1 Hen. B1., 540), as to personal chattels, it remains 
the same unless such limitations over is created by will or by way of 
trust. I am not aware of any case that can be shown to the contrary. 

In the present case, no express estate for life is created by the deed 
to Mary Graham, with a limitation of a remainder over afterwards, 
yet the property in the negro is conveyed and granted at the death 
of the grantor, which is the same thing. If the grant is good the 
grantor has a life estate, and the remainder, at his death, vests in 
the grantee, the present plaintiff; so that it appears to me to resem- 
ble the common case of conveyance by deed of personal prop- 
erty for life, remainder to another after the expiration of a life (324) 
estate. 

I think it a hard case that this species of property cannot be con- 
veyed in a mode apparently so simple, when the reason upon which 
the rule was originally founded is no more, and cannot but regret that 
decisions upon the subject had not been made more conformable to the 
nature of this kind of property, and the convenience of those who 
possessed it. But, as it is my duty to expound and not make the law, 
I feel myself bound to give judgment for the defendant. 


Tayxor, C. J., and Henperson, J., concurred. 
Per Curram. No error. 


Cited: Foscue v. Foscue, 10 N. C., 544; Morrow v. Williams, 14 
N. C., 264; Hunt v. Davis, 20 N. C., 37; Foscue v. Foscue, 37 N. C., 
324; Newell v. Taylor, 56 N. C., 376; Dail v. Jones, 85 N. C., 225; 
Outlaw v. Taylor, 168 N. C., 512. 
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CUTLAR v0. CUTLAR. 


FREDERICK J. CUTLAR et at. v. ANNA E. CUTLAR.—From New Hanover. 


If a man purchase land and die without issue, it descends for the present 
upon the brothers and sisters then in being; but if any are subse- 
quently born, they become equally entitled; and the same law must pre- 
vail relative to half-blood, where, under the laws of this State, they are 
entitled to inherit. 


Petition for partition, filed by Frederick J. Cutlar, Jane Cutlar, 
and Enphemia Cutlar, setting forth that in 1790 their father, Roger 
Cutlar, intermarried with Ellen Spillar, by whom he had issue, James 
Spillar Cutlar; that Ellen, wife of said Roger, died in 1794; that 
James Spillar Cutlar acquired by purchase certain lands, and died 
intestate and without issue in August, 1797; that Roger Cutlar, in 
1796, intermarried with Nancy Jones, mother of the petitioners; that 

the said Roger and Naney Cutlar, in January, 1797, had issue 
(325) born, a daughter, Anna E. Cutlar. That after the death of 

James Spillar Cutlar the petitioners were born, Jane in 1798, 
Frederick in 1801, and Euphemia in 1803. The petitioners claimed 
as coheirs at law with Anna E. Cutlar of their half brother James 
Spillar Cutlar, and claimed each one-fourth part of the real estate of 
which James died seized and possessed. 

To this petition there was in the court below a demurrer, which was 


sustained, and plaintiffs appealed. 


Tayror, C. J. The petitioners are unquestionably entitled each to 
a fourth part of the estate of which J. S. Cutlar died seized; for, not- 
withstanding the great and radical changes in the law of descent, which 
are introduced by our statute, the principle relative to posthumous 
and after-born children remains unaltered and adapts itself to the course 
of descent instituted here. According to the British law, if lands are 
given to a son, who dies leaving a sister his heir, if the parents have at 
any distance of time afterwards another son, this son shall divest the 
descent upon the sister and take the estate as heir to his brother. Nor 
is it uncommon for the same estate to undergo frequent changes by the 
subsequent birth of presumptive heirs who are nearer before it finally 
rests upon an heir apparent. An estate may be given to an only child, 
upon whose death it may descend upon an aunt as the nearest presump- 
tive heir, who may be deprived of it by an after-born uncle, on whom 
a subsequent sister may enter, and who will again be deprived of the 
estate by the birth of a brother. 2 Blackstone Com., 209; Chris., note. 
A more precise analogy is presented by the case where a man has issue, 
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a son and a daughter; the son purchases land in fee and dies without 
issue, the daughter shall inherit the land; but if the father hath after-- 
wards issue another daughter she shall be coparcener with her sister. 
Co. Lit., 11b. So in this State, if the son purchases land and 

dies without issue, it descends for the present upon the brothers (326) 
and sisters then being, but if any are subsequently born they 
become equally entitled; and the same law must prevail relative to half- 
blood where they are entitled to inherit. It follows that the judgment 
sustaining the demurrer and dismissing the petition must be reversed 
and the cause remanded for further proceedings. 

Per Curiam. Reversed. 


Cited: Seville v. Whedbee, 12 N. C., 171; Burgwyn v. Devereux, 23 
N.C€., 589; Caldwell v. Black, 27 N. C., 467, 468; Rutherford v. Green, 
37 N. ©., 125. 





HARGRAVE v. DUSENBERRY.—From Rowan. 


If a man receive in payment or exchange a counterfeit or forged bank note he 
may treat it as a nullity and recover back the amount, although the 
party passing the same may be guilty of no fraud. 


Tne plaintiff being a merchant in the town of Lexington, the de- 
fendant went into his store and asked his storekeeper, Carrigan, to 
change a fifty dollar bank note for him; Carrigan, after an examination 
of the bill, gave him small notes for it. Soon after it appeared that 
the note was a five dollar bill altered so as to appear on its face a fifty 
dollar bill, and this suit was brought to recover the value of the money 
given in exchange. 

Carrigan acted as the agent of the plaintiff in the transaction, and 
there was no evidence of any fraud in the defendant, both he and 
Carrigan believing the note to be genuine. 

The court on these facts instructed the jury that the law was in favor 
of the plaintiff. The jury rendered a verdict for the plaintiff, a new 
trial was refused, judgment rendered, and defendant appealed. 


Tayxtog, C. J. There are but few cases to be found on this subject 
in the books to which we usually resort, and these are by no means 
decisive of the question. It is said in Sheppard’s Touchstone, 

140, in disecoursing on a mortgage, if the payment be made, (327) 
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part of it with counterfeit coin, and the party accept it and put it up, 
-this is a good payment, and consequently a good performance of the 
condition. In Wade’s case, 5 Co., 115, we find this passage: “And it 
was said it was adjudged between Vare and.Studley that where the 
lessor demanded rent of his lessee, according to the condition of re- 
entry, and the lessee payeth the rent to his lessor, and he received it 
and put it in his purse, and afterwards, in looking over it again at the 
same time, he found amongst the money that he had received some 
counterfeit pieces and thereupon refused to carry away the money, but 
reéntered for the condition broken, that it was adjudged that the entry 
was not lawful; for when the lessor had accepted of the money it was 
at his peril, and upon that allowance he shall not take exception to 
any part of it.” 

As both these decisions were made to prevent a forfeiture in the one 
ease and a reéntry in the other, it is probable that the court went fur- 
ther to establish the payment than they would have done under ordi- 
nary circumstances, for the principles of justice dictate that the con- 
tracts of men ought to be fulfilled according to the understanding of 
the parties at the time they entered into them; and it is clearly under- 
stood in every sale and exchange that the bank notes issued should be 
genuine, although the receiver may take upon himself the risk of the 
solveny of the bank, and such a rule seems to me to be entitled to sup- 
port in the view of policy and convenience as well as justice, since by 
tracing the bad note back from hand to hand a detection of the first 
fraudulent utterer or maker is most likely to be effected. It has been 
remarked of the civil law, that, in the opinions which the Roman jurists 

deduced from the pure sources of genuine philosophy, innumer- 
(328) able instances may be met with of the admirable union of wis- 

dom and justice, in which the force of truth is so strongly mani- 
fest that to be assented to it is only requisite to be seen—that in that 
law are to be met with instructive and frequently perfect guides in 
the exposition of the various questions which are of continued oceur- 
rence, and which, in the absence of positive authority, must be decided 
upon general grounds of rational jurisprudence. 

In the civil law, as quoted by Pothier, 1st vol., 346, the rule is thus 
stated: “The debtor is not only without any right of obliging his 
ereditor to receive anything different from what is due as a payment, 
but even if the creditor by mistake receives some other thing upon the 
supposition of that being the thing which is actually due, the payment 
would not be valid, and the creditor may, upon offering to return what 
he has so received, demand what is really due.” This is decided by 
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Paulus in b. 50, ff. Si quum aurum tibi promississem, tibi ignoranti 
quasi aurum es solverem, non liberabor. 

I am not apprized of any American decision on this point except 
Markle v. Hatfield, 2 Johns., 455, in which an opinion is given by 
Chief Justice Kent, with his usual ability, and concurred in by the 
Court, setting aside a payment made in a counterfeit bank bill. 

Where the positive laws are silent, all courts must determine on 
maxims of natural justice dictated by reason; that is, according to the 
law of nature. We cannot recur to primary principles of right and 
wrong where the municipal institutions are express, for it is then pre- 
sumed that they are founded on the laws of nature, or contain nothing 
repugnant to it. 

By tne Court: No error. 


Cited: Smith v. Amis, 10 N. C., 472; Reid v. Reid, 13 N. C., 249; 
Lowe v. Weatherley, 20 N. C., 355; Page v. Einstein, 52 N. C., 149. 





(329) 


MAYO, CHAIRMAN OF EpGEecoMBE CouNTY CovRT, TO THE UsE or STILLMAN 
v. MAYO, PRICE, anp HARRELL. 


In an action upon an administration bond it is not necessary for the plaintiff 
to tender a refunding bond to the defendant to give him a right of action. 


Derr on administration bond, tried before Badger, J., at EpazcomBr 
The bond was given by the defendant Mayo, and the other defendants 
as his securities, upon obtaining administration on the estate of one 
Griffis, deceased. The real plaintiff, Stillman, was the assignee of the 
next of kin and sought to recover the surplus of the estate, which he 
alleged remained in the administrator’s hands after payment of debts, 
etc. Three breaches were alleged: (1) In not returning an inventory, 
ete., within the time prescribed. (2) In failing to collect, ete. (3) 
In failing to pay over. The pleas relied on were “conditions performed 
and always ready.” 

On the trial it appeared that the administrator had not returned an 
inventory until after the time prescribed. In this inventory, among 
other debts due the intestate, the administrator stated three notes of 
his own. payable to his intestate, for about the sum of $350, and in the 
inventory these debts were described as bad debls It appeared that 
the administrator had properly administered, in paying debts and 


183 











IN THE SUPREME COURT. [9 









Mayo v, MAyo. 











funeral charges, a sum equal to the residue of the property contained 
in his inventory besides his own debts. If his own debts were bad, as 
stated in the inventory, he had nothing remaining for distribution; 
if his own debts were good, and properly chargeable aganst him, then 
he had in his hands a considerable sum to which the distributee was 









entitled. 

There was contradictory evidence as to the solvency of the adminis- 
trator and his ability, after qualification, to pay these debts. 

(330) It was then contended by defendant’s counsel that the plaintiff 
could not recover in any event, as no refunding bond had been 
tendered the defendant, and that was an indispensable precedent condi- 
tion to be performed by him before any right of action accrued. The 
presiding judge instructed the jury that the plaintiff’s right to demand 
anything from the defendants depended on the truth or falsehood of 
the administrator’s return respecting his own debts; that the distributee 
should not be in a worse situation in consequence of administration 
having been committed to a debtor of the intestate than if it had been 
granted to a third person, but, on the contrary, had a right to be in a 
better; that if the administrator, when he obtained his letters, was in 
such a state of solvency that (had another person been administrator) 
the debt could by due diligence have been collected from him, then it 
was part of the fund for distribution, and the defendants were charge- 
able with it; and if the jury was satisfied such was the fact the plain- 
tiff would be entitled to a verdict unless the want of tender of a refund- 
ing bond furnished an objection; and on this point the judge instructed 
the jury that if, in this case, they were satisfied that the administrator, 
so far from being willing or ready to settle with the plaintiff upon any 
terms, had from the first utterly denied his right, and had denied that he 
himself had any fund for distribution, and neither admitted plaintiff's 
claim nor his own liability to any amount, and that the want of a 
refunding bond was not at all the obstacle to a settlement, then the 
defendants were not at liberty now to avail themselves of the objection. 
If the jury believed the facts to be otherwise, then the objection was a 
good one. A verdict was returned for the plaintiff. Motion for new 


trial overruled, judgment and appeal. 




































Tayztor, C. J. The single question in this case is whether it was 
necessary for the plaintiff to tender a refunding bond to the defendant 
to give him a right of action on the bond. The giving a bond 

(331) is not made a condition precedent by the act of 1789, but that 
and paying out the distributive shares are made mutual acts. 
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It shall be paid over to such persons to whom it is due by law, “such 
persons giving bond with two or more able sureties.” Even in cove- 
nants, if one party covenants to do one thing, the other doing another, 
it is a mutual covenant and not a condition precedent. 2 Black. Rep., 
1312. But in whatever light it may be considered, it is clear from the 
circumstances of the case, that it was neither necessary for the plaintiff 
to prepare or tender a refunding bond; for the administrator, by a 
public official act, had dispensed with the obligation. He asserted in 
the inventory his inability to pay this debt and went as far as he could 
to assure those entitled to demand it that he would be no more able to 
pay upon the receipt of a refunding bond than without one. After this 
it would have been useless to prepare a bond, since the distributee had 
good ground to believe that the surplus would not be paid over and that 
he was discharged from what might otherwise be deemed a duty. The 
subject was fully considered in Mayo v. Mayo, 8 N. C., 427, and applies 
to this case. It was therefore very properly left to the jury to consider 
whether the want of a refunding bond was or was not an obstacle to the 
settlement. .A new trial is refused. 


Harz and Henperson, JJ., concurred. 
Pex Curiam. 





(332) 


COGDELL v. BARFIELD.—From Sampson. 


When a defendant, from the beginning, neglects his case on very insufficient 
grounds, whereby a default is rendered against him, and afterwards 
employs counsel to attend to the business who does not practice in the 
court, he is not entitled to the indulgence of the court, and shall not 
claim any because of the absence of his counsel. 


Tue plaintiff had issued a writ against the defendant for having 
committed an assault and battery on him, which was returned to Sep- 
teniber Term, 1822, of Sampson, at which term a judgment by default 
was entered, and at the succeeding term, in April, 1823, a writ of in- 
quiry was executed, and a jury assessed, the plaintiff's damages to five 
hundred dollars and costs. On Friday of that term the defendant 
moved on affidavits filed for a rule to show cause why a new trial should 
not be granted. The rule was granted, and on argument, afterwards 
discharged and judgment rendered, from which defendant appealed. 
The substance of the affidavits, which made part of the case sent up, 
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follows: “The defendant made oath, that before the writ was served 
on him he wrote to Mr. Henry, an attorney of Fayetteville, to employ 
him in the suit which he then anticipated would be commenced by this 
plaintiff; that receiving no answer to this letter, he was therefore 
induced to believe Mr. H. would appear for him; that he continued 
to entertain this belief until he was undeceived by Mr. H. in March, 
1823, at Duplin Superior Court. The defendant then procured other 
counsel, who, after conference with plaintiff's attorneys, informed the 
defendant that, by an arrangement made between the counsel, the 
attendance of the defendant at Sampson court would not be necessary 
before Friday of the term, and that defendant believed, if he might 

be heard, that he could prove that the fight was as much owing to 
(333) the plaintiff as the defendant. 

From the affidavit of Mr. Farrier, the defendant’s attorney, 
it appeared that in March, 1823, the defendant employed him in 
Duplin court to attend to this cause; that the defendant preferred the 
services of Mr. F. because he had defended him on an indictment for 
the same cause in Duplin County court; that the defendant then in- 
formed Mr. F. that the next term of Sampson court was the return 
term of the writ, and his attendance would only be necessary to remove 
the cause to another county; but in the following week at Wayne court 
the defendant informed Mr. F. that the next term of Sampson court 
was the trial term of the cause. Mr. F. then had an interview with 
Mr. Meares, one of the attorneys for the plaintiff, and informed him 
that as Sampson Superior Court was held at the same time with Duplin 
County court, it would be impossible for Mr. F. to attend Sampson 
court earlier than Friday of the term, and asked of Mr. M. a postpone- 
ment of the suit until Friday. Mr. M. stated that it was not in his 
power to postpone it, but he would state the facts to the court, and if 
it approved of it, he would make no objections, and on the whole thought 
it probable, as Thursday would be occupied with State prosecutions, 
the cause would not be reached before Friday. 

Mr. Henry’s affidavit stated that he had received a letter from the 
defendant, to which he had not attended from particular reasons; that 
the defendant had not sent him any retaining fee and he therefore did 
not consider himself employed, and that when he next saw defendant he 
informed him he was employed by the plaintiff. 

Mr. Meares stated in his affidavit that in March, 1823, the defendant 
wished to employ him in this suit, but Mr. M., having been retained 
by the plaintiff, could not appear for the defendant, but informed him 
of several gentlemen of the bar unemployed in the case, who at- 
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tended Sampson court; that in the following week Mr. Farrier (334) 
and Mr. Meares had a conversation relative to the suit, and 

Mr. F. requested the cause might be laid over until Thursday of the 
term, to which Mr. M. replied, in substance, that he should have no 
objection, if the court would permit it, and it would not operate as a 
continuance, but that he believed the situation of the docket was such 
in Sampson that the delay could not take place without its operating 
as a continuance, and that he was not authorized to consent to a con- 
tinuance, 


Per Curtam. The affidavits show that there is no ground on which 
the Court could grant a new trial. The defendant Barfield neglected 
the case from the beginning, on very insufficient reasons, whereby a 
default was taken against him, and afterwards on the trial incurred 
the risk of a counsel’s attendance who did not practice in the court, 
while he was told of others that would be in attendance. To award a 
new trial for the reasons here offered were to encourage inattention and 
promote litigation. 

Per Curiam. No error. 











TATE v. KINCADE anp OTHERS. 
Practice—Costs. 


Wilson read a notice, a copy of which had been served on the defend- 
ants, calling on them to show cause at this term of the Court why cer- 
tain costs (certified witness tickets), omitted to be taxed in the former 
bill of costs in this case, should not now be charged; and 

By tHe Court: Let the costs be charged and execution issue. 





(335) 
WOODARD v. RAMSAY.—From Hertford. 


A covenant “to warrant and defend the right, title, and property to land 
against the lawful claim or claims of any person or persons whatsoever” 
is not a covenant for seisin. Held, therefore, that an action will not 
lie for want of title in the covenantor to the land when he conveyed it 
until some claim has been made or the covenantor otherwise disturbed 
in his possession. a 
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Covenant on a deed, tried before Nash, J., at Herrrorp. The deed 
purported to be a conveyance by the defendant to the plantiff of a lot 
of ground in Murfreesboro, and contained this clause: “And I, the said 
Henry Ramsay, do further bind myself, my heirs, executors, and admin- 
istrators, to warrant and defend the right, title, and property of said 
lot unto him, the said Lewis Woodard, his heirs and assigns forever, 
against the lawful claim or claims of any person or persons whatsoever.” 

The alleged breach of this clause was that the defendant had no title 
to the premises at the time he executed the deed. The plaintiff ad- 
mitted that he had never been in possession, nor had he brought any 
suit to obtain possession, and he rested his right to recover on the de- 
fendant’s want of title and offered to show a good title in fee simple in 
another at the time of the conveyance by the grantor. The court ruled 
that the covenant contained in the deed was for quiet enjoyment only, 
not of seisin, and that it was not material whether the grantor had 
title; that the plaintiff, to recover, must show either an eviction or that 
he was kept out of possession on an action brought. The plaintiff 
was nonsuited and moved for a new trial. The motion was refused, 
and from the judgment plaintiff appealed. 

The case was submitted without argument. 


(336) Hari, J. I think in the present case the plaintiff cannot 
recover. The defendant has not entered into a covenant for 
seisin, in which case an action no doubt would lie in case the defend- 
ant had no title in the land when he conveyed it or attempted to convey 
it. The present action is brought upon a covenant “to warrant and 
defend the right, title, and property against the claim of any person 
or persons whatsoever.” It is not alleged that any claim has been made 
or that the plaintiff has been in any respect disturbed in his possession. 
I therefore think that the rule for a new trial should be discharged. 
The other judges concurred, 
Per CurtaM. Affirmed. 


Cited: Midgett v. Brooks, 34 N, C., 147. 
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McCULLOCH v. TYSON & PERSON.—From Moore, 


Where an appeal has been taken from the county to the Superior Court the 
securities to the appeal may be released to become witnesses in the 
case, and others substituted. 


Tuts was an appeal from the county to the Superior Court of Moors, 
in an action of debt, and on the trial in the Superior Court the plaintiff 
moved to be permitted to give a new appeal bond and other securities, 
in order to enable him to eall on one of the securities to the original 
appeal bond as a witness. The court refused to grant the motion. 
The plaintiff then moved that he might be permitted to deposit in the 
clerk’s office money sufficient to satisfy the costs to that time, for the 
purpose of releasing the security in the appeal bond and obtaining the 
benefit of his testimony. This was also refused, and the case now 
stands before this Court on a motion for a new trial. 


Harr, J. I believe, in a great many instances, securities have (337) 
been released, and others substituted in their places, in order 
that they might thereby become competent to give evidence in the cause. 
I can sce no inconvenience in the case at all comparable to that which 
might be experienced from a contrary rule or practice. Much injury 
might accrue to a person who had, unguardedly or unfortunately, pro- 
cured one to become his security whom he might afterwards discover to 
be an important witness for him. 

I clearly think a new trial should be granted. 

And of this opinion was the rest of the Court. 

Prr Crriam. New trial. 


Cited: Brittain v. Howell, 19 N. C., 108; Garmon v. Barringer, ib., 
503; Sawyer v. Dozier, 27 N. C., 100; Otey v. Hoyt, 48 N. C., 411. 





FRUIT v. BROWER.—From Randolph. 


A tract of land is granted in 1761. In 1784 another tract adjacent is granted, 
and calls for a course “along the old line to the beginning.” In 1794 a 
corner and line are marked, as the corner and line of the tract of 1784, 
parallel to the old line, and north of it: Held, that the line marked in 
1794 was not conclusive; that it was the province of the jury to ascer- 
tain the true boundary, and that if they believed it to be “the old line,” 
the plaintiff would go to it, notwithstanding the corner and line marked 
in 1794 as his line. 
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Trespass quare clausum fregit. Pleas: General issue, Lib. ten., Stat. 
Lim., license. 

The plaintiff claimed the lands described in the annexed diagram 
by the lines A, H, G, E. The defendant claimed those described 
by the lines K, B, D, O, L, R, 8, T, and the question in dispute as to 
boundary was whether the plaintiff’s tract was bounded on the north 
by the line B, D, or A, E. 


(338) 
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The tract marked M was granted to John McGee in 1761; that 
marked P was granted to Thomas Willborn in 1761; and that marked 
N was granted to Esther Willborn in 1784. Esther Willborn conveyed 
N to James Fruit in 1794, and James Fruit conveyed to the plaintiff. 

The grant to Esther Willborn was as follows: “Beginning at a stake, 
the corner of a tract she now lives on” (she then lived on P), “and 
running north along McGee’s line 80 poles to a black oak, then east 
100 poles to a small black jack, then south 80 poles to a black oak 
corner, then west along the said old line 100 poles to the beginning.” 
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The plaintiff alleged that the beginning was at a stake at C, and that 
the black oak called for as a corner to the third line was at F. 

The defendant insisted the beginning was at a stake at B, and (339) 
that the black oak called for in the third line was at D. 

The grant to Thomas Willborn, under whom the defendant claimed, 
was as follows: “Beginning at a black oak sapling” (at D, as defendant 
said), “then running south 61 chains to a white oak (QO), then west 
28 poles to a red oak, York’s corner, then west 614 poles to a white oak 
(L), thence north 321% chains to a white oak (R), then west 10 chains 
to a hickory bush (S), then north 19 chains to a white oak on McGee’s 
line (T), then along his line east 20 chains to a hickory (K), then 
along his line north 10 chains to a stake (B, as defendant contended, 
and © according to plaintiff’s allegation), then east 25 chains to the 
beginning.” 

As to the line C F: It appeared that there were marked trees on it, 
two of which, as the surveyors judged from their external appearance 
only, might be as old as the year 1761. The other trees on this line 
were of the same age with the trees on the lines A E and B D, both of 
which were marked. It was not shown on the trial who marked C F, 
or for what purpose it was done. 

As to the line A E: It appeared that in 1797, the year after the 
defendant purchased the tract P, Fruit, the plaintiff, and himself, 
erected a stone at A for the beginning of the land which Fruit had 
purchased of Esther Willborn; that there were on the line A E marked 
trees corresponding in age with Fruit’s deed; that Brower acquiesced 
in the corner A and the line A E as Fruit’s boundary until the year 
18—, when Fruit had his land processioned; after which Brower, be- 
ginning at K and running north along McGee’s line, discovered that 
the stone erected at A was short of 10 poles, the distance called for in 
Thomas Willborn’s grant, but that the distance terminated at B, and 
Brower thenceforward claimed to B. It was not shown why or by 
whom this line was marked. 

As to the line B D: Defendant called a witness, Jones, who (340) 
stated that for fifty-three years he had lived in the neighborhood 
and heard the black oak at D called Thomas Willborn’s corner; that 
when he first knew it, it was a small sapling, and the marks were then 
visible, but that as it grew in size the marks disappeared. He further 
stated that in 1794, on the purchase by Fruit from Esther Willborn, 
Elliot, who had been for many years surveyor of Randolph, surveyed 
the land in Fruit’s presence and then stopped at D, as Thomas Will- 
born’s corner; the old marks upon the black oak at D had not then 
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disappeared; Elliot marked it then as Fruit’s corner and also marked 
several dogwood trees as pointers, and running thence west to a stake 
at B, marked the line B D. The pointers, it appeared, were still 
standing, and the line B D corresponded in age with Elliot’s survey 
and Fruit’s deed. 

As to the corner at D, it appeared in opposition to the testimony of 
Jones that the tree having been broken down by a storm, the heart 
for about an inch in diameter was rotten, and that the lamina or 
annual growths from the rotten part counted in 1822 forty-nine—that 
this tree was marked as the corner of Thomas Willborn’s, and not of 
Esther Willborn’s tract, in the same year with the lines B D, and 
A E and most of the trees on C F. 

On these facts the defendant contended, (1) that the evidence proved 
the line B D to be Thomas Willborn’s line—and (2) that if the evidence 
left the locality of Thomas Willborn’s line doubtful, vet the plaintiff 
could not claim farther south than the line B D, as that line and the 
corner at ID) were marked as his line and corner when Esther Willborn 
conveyed to him. That although the grant to Esther Willborn and 
the deed to Fruit called for this line as running from the black oak 
corner “along the said old line west to a stake in MeGee’s line, yet it 
did not appear either from the grant or from her deed that the said 
old line was Thomas Willborn’s line, inasmuch as his line had not 

been previously mentioned in the grant or deed nor any old line 
(341) except MeGee’s line. 

The court instructed the jury that if from all the evidence 
they believed that Thomas Willborn’s line was to the south of the line 
B D the plaintiff was entitled to hold to his line, and the line from G 
south was to be extended to it, notwithstanding the corner D and the 
line B D were marked as his corner and line. Verdict for plaintiff, 
new trial refused, judgment and appeal. 


Per Curtam. There was much conflicting evidence in this case, rela- 
tive to where the old line was, of which it was the province of the jury 
to judge. The court instructed the jury that the plaintiff's boundary 
extended to Thomas Willborn’s line wherever that was, notwithstanding 
that the corner D and the line B D were marked as his corner and line. 

This is in conformity with Blount r. Benbury, 3 N. C., 354, and 
many other cases that have arisen. A new trial is refused. 

No error. 


Cited: Dobson v. Whisenhant, 101 N. C., 648; Brown rv. House, 
118 N. C., 880. 


192 























N.C.] JUNE TERM, 1823. 





GILKY vV. DICKERSON. 





GILKY v. DICKERSON.—From Rutherford, 


1. This Court will grant a new trial because the facts as stated are very im- 
perfectly set forth. 


2. When an execution is issued it creates a lien upon the slaves of defend- 
ant from the teste, so that he himself cannot dispose of them. When an 
alias fi. fa. is issued, this lien has relation to the teste of the first fi. fu. 


3. If an execution be levied on slaves, but no return made, the benefit of this 
levy is lost, but the lien continues as much as if the levy had not been 


made. 


Trespass for taking away two negroes, brought against the defend- 
ant, whe was coroner of the county of Rutherford. 

The evidence on the part of the plaintiff was that he purchased the 
negroes of one Alley on 19 September, 1820, for a valuable con- 
sideration of bone fide; that he took them into possession, and (342) 
afterwards on 7 October, 1820, the defendant levied on and sold 
them, by virtue of an execution issuing from September, 1820, return- 
able to March, 1821, at the instance of the State Bank, against Alley 
and one Elliott. 

The defendant proved that the bank, in March, 1820, obtained a 
judgment against Alley and Elliott for the sum of $241.30; that an 
execution issued thereon and came to the hands of the defendant (Alley 
being sheriff of the county), which was tested March, 1820; that one- 
half of the judgment was paid by Elliott, and about the time of harvest 
the defendant went to Alley’s house to get satisfaction of the balance 
of the execution, when Alley gave him a list of these negroes and some 
other property, sufficient to satisfy the claim, which property the de- 
fendant left in Alley’s possession and afterwards said he had levied 
thereon. The execution was returned by the defendant to September 
Term, 1820, when the clerk barely altered the teste, and issued the same 
writ as an alias, from September, 1820, returnable to the next court. 
Under this the defendant, on 7 October, 1820, sold the negroes. In 
September, 1820, Alley carried off the property to Tennessee. 


Hat, J. I think a new trial ought to be granted in this case because 
the facts seem to me to be very imperfectly set forth. I cannot see 
upon what ground a verdict has been rendered against the defendant. 
It seems he levied upon the property in dispute about harvest time; 
but this was before the sale by Alley to the plaintiff; that he after- 
wards, under an alias fi. fa., levied upon and sold the property on 7 
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October; that Alley carried the property away sometime in September. 

It does not appear that the property was ever in the possession 
(343) of the defendant. If that was the case, I cannot see on what 

ground a verdict and judgment could be rendered against him. 
But suppose that the defendant had levied upon and taken the property 
into his possession in September under the alias fi. fa. before Alley 
carried it away, I cannot see that he is liable for that, although the 
plaintiff’s bill of sale was executed before that time, because the first 
fi. fa. that issued from March created a lien on the defendant’s property, 
so that he himself could not dispose of it, and that lien was continued 
under the alias fi. fa and existed when the slaves in question were sold 
to the plaintiff in September. It is true that, although he had levied 
upon them under the first fi. fa. yet, as he had not made a return 
thereof and taken out a venditioni exponas, the benefit of that levy 
was lost, but still the lien continued as much as if that levy had not been 
made, so that the defendant could not dispose of the property. For all 
these reasons, I think a new trial ought to be granted. 


Taytror, C. J., and Henperson, J., concurred. 
Pre Curiam. New trial. 


Cited: Dever v. Rice 20 N. C., 569; Smith v. Spencer, 25 N. C., 
260; Bults v. Patton, 33 N. C., 265; Dobson v. Prather, 41 N. C., 34; 
Watt v. Johnson, 49 N. C., 192. 








DEN ON DEMISE OF MCKERALL v. CHEEK, TENANT IN POSSESSION, AND 
KIRKLAND, LANbLorpD.—From Orange. 


A sheriff’s deed for 300 acres of land was offered in evidence. It was proved 
that the sheriff intended to convey but 125 acres; that he was ignorant 
of the courses of the land, and that he would not have signed the deed 
if the courses had not been inserted in such way as to deceive him with 
respect to the quantity. The court below held the deed to be conclusive; 
this Court grants a new trial because the judge should have left it to the 
jury to say whether the deed was fairly or fraudulently obtained, for a 
court of law has cognizance of the question as well as a court of equity. 


Esectment. The lessor of the plaintiff, to support his title, pro- 
duced a grant from the State for the land in dispute (A, B, ©, D, E, 
F, G, H, I, K, L,) to Robert Cheek, the elder, bearing date 14 

(344) March, 1780; a judgment in Orange County court, obtained 
August Term, 1817, against Robert Cheek, the elder, and execu- 
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tion thereon; a judgment in Orange Superior Court, at September 
Term, 1817, against Robert Cheek, the elder, and execution on it, and 
the sheriff’s deed to himself, dated 27 February, 1818, describing the 
land by the boundaries of the original patent and purporting to convey 
125 acres of land. 


F E D 





Robert Cheek, 
4 acres. 





Robert Cheek, Sen., 
114 acres. 


James Cheek, 130 acres. 








Ix L 


A 











B 


The defendant admitted himself to be in possession of all the lands 
except those included in the lines C, D, E, M; of that part the plaintiff 
was in possession. 

The defendant produced a judgment in Orange court against James 
Cheek, and an execution under which the lands A, B, C, M, I, K, L, 
had been levied on and sold by the sheriff to William Kirkland, by 
deed dated in August, 1820. 

He showed also another judgment against Robert Cheek, the (345) 
elder, at March Term, 1818, of Orange Superior Court, an 
execution thereon and a sale by the sheriff to William Kirkland of the 
lands A, B, C, M, E, F, G, H, 1, K, L, as the lands of Robert Cheek, 
the elder, on 7 August, 1820. 

The defendant then called witnesses to prove that, more than 30 years 
before, James Cheek had purchased from Robert Cheek, the elder, 
the tract A, B, C, M, I, K, L, paid him for it, entered into possession, 
had it surveyed, the line C, M, I, marked between them, and that James 
had ever since lived on it and occupied it exclusively as his own. The 
court rejected the evidence of any agreement between Robert and James 
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whereby James became the purchaser, unless the land was actually 
conveyed by deed, upon the ground that such evidence would not show 
the legal title to be out of the plaintiff, which alone could be regarded 
in this action. 

The defendant then alleged that the three pieces of land in the plat 
were separate and distinct from each other, and that McKerall had 
only purchased C, D, E, M; and to prove this point he called several 
witnesses, from whose testimony it appeared that the portions of land 
described in the diagram as James’ and Robert’s land were sold to 
them respectively many years ago by their father, old Robert Cheek; 
that no deeds were executed, but that they had exercised over them 
acts of ownership ever since they purchased; that their boundaries 
were clearly marked out, and that it was the general understanding 
through the neighborhood that Robert Cheek, the elder, owned only 
C, D, E, M. The officer who sold the land described it as the place 
where old Robert Cheek lived, and all his interest therein, supposed to 
contain 125 acres, more or less; he did not think it included the lands 
on which James and Robert lived, nor did he so represent it, and the 
sheriff, when requested to sign a deed describing the land by metes 

and bounds as containing 300 acres, refused to do so, from a 
(346) belief that only 125 acres were sold. 

The court charged the jury that it appeared all the three 
pieces of land had originally been one tract, whereof the title was in 
Robert Cheek, the elder, and he had never actually conveyed it to his 
sons or either of them, and that all the interest of Robert, the elder, 
had been sold and conveyed by the sheriff to MeKerall, and that, al- 
though at the sale it was described as containing 125 acres, more or 
less, yet his legal interest extended to the whole tract of 300 acres, and 
the sheriff had conveyed it by metes and bounds, which included the 
300 acres, whereby the whole tract passed, though called in the deed 
125 acres, more or less. And that under these circumstances the sher- 
iff’s deed was the highest evidence of what land was sold, notwith- 
standing the testimony of the witnesses, and that it was conclusive evi- 
denec of the plaintiff’s right and entitled him to recover. . Verdict for 
the plaintiff, new trial refused, judgment and appeal. 


Harr, J. It seems that the sheriff conveyed the land in question 
not only without knowing it, but contrary to a determination he had 
made not to do it, beeause he considered that he had only levied upon 
and sold 125 acres, the land on which Robert Cheek, the elder, lived. 
Nor could he have been prevailed upon to convey it if the courses in- 
cluding it had not been inserted in a way caleulated to deceive him, by 
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estimating the whole amount conveyed at 125 acres, more or less; for 
he was altogether unacquainted with the courses. 

Desig:. or fraud practiced upon innocence and ignorance in this way 
ought noi to have the effect to deprive men of their rights and put it out 
of the power of courts of commor law to restore them. I do not concur 
in the opinion that the deed executed by the sheriff is conclusive and 
binds the title. I do not hesitate to say that the rule for a new trial 
should be made absolute. 


Henperson, J. Whether the deed of the sheriff fairly ob- (347) 
tained shall be conclusive on the parties and all claiming under 
them, we do not deem it necessary to decide, for we think a preliminary 
question fairly grows out of the evidence, which should have been dis- 
tinctly propounded by the judge to the jury, namely, whether the deed 
was fairly or fraudulently obtained; for a court of law has cognizance 
of the question, as well as a court of equity. This question fairly arises 
upon the evidence; the judge erred in telling the jury that the deed 
was conclusive without evidence of what the sheriff sold, without calling 
their attention to the cireumstances under which it was executed and 
informing them that it did not pass the lands in controversy, if fraud- 
ulently obtained. 


Taytor, C. J., coneurred. 


Per Curtam. New trial. 


Cited: Dobson v. Erwin, 18 N. C., 573; McArthur v. Johnson, 61° 
N. C., 320, 321. 








SKILLINGTON v. ALLISON & GARDNER.—From Cabarrus. 


It is a good replication to the plea of the statute of limitations that the plain- 
tiff brought his action wihin one year after a nonsuit, and that it is 
the same cause of action. 


Case for malicious prosecution. Plea: Statute of limitations. 

On 17 December, 1817, Allison, a justice of the peace, at the instance 
of Gardner, as the prosecutor, issued a warrant to arrest the plaintiff 
on a charge of felony, and after examination by Allison the plaintiff 
was committed. On 22 December, 1817, Allison issued a mandate to 
one Reed, as an officer, to receive the body of the plaintiff from the 
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jailer of the county and bring him up for further examination. On 

2% December the plaintiff was examined by Allison together with 
(348) Harris and Young, two other magistrates of the county, and 

was discharged. Plaintiff then commenced a suit against the 
defendants for malicious prosecution, and it was continued until No- 
vember Term, 1821, of Cabarrus court, when the plaintiff was non- 
suited on the ground that there was no evidence that the plaintiff had 
ever been legally discharged on the accusation for felony, the warrants 
and proceedings thereon having never been returned to court and made 
matter of record. After this nonsuit, and at the same term, the plain- 
tiff procured the warrants, etc., to be returned, and his discharge regu- 
larly entered, and on 17 April, 1822, issued his writ in the present suit. 
To the plea of the statute of limitations, plaintiff replied that he had 
brought his action within one year after the nonsuit, and that it was 
the same cause of action. 

The court below held that the statute began to run from the time 
plaintiff was discharged by the magistrates, viz., 23 December, 1817, 
and that there is no saving in the act of limitations for a plaintiff who 
is nonsuited. The jury, on the plea of the statute, found for the de- 
fendants. The plaintiff moved for a new trial, which was refused. 
Judgment and appeal. ° 


Taytor, C. J. That a plaintiff who is nonsuited is within the equity 
of section 6 of the act of 1715, has been uniformly considered in prac- 
tice as a settled rule, and must be familiar to the profession. Anon., 
3 N. C., 63. And though the precise case of a nonsuit may not be 
found in foreign books, yet it depends upon the same principle which 
has admitted other cases than those enumerated in the statute, the 
words of which contain a clear indication that all the cases were not 

intended to be enumerated, by referring in general to “all such 
(349) cases.” Hence, where a person brought an action before the 

statute had run, and died before judgment, the time being then 
expired, it was held that his executor or administrator might bring a 
new action within the year (2 Salk., 425), and this was when the 
death of either party worked an abatement of the suit. And a still- 
stronger case was where a suit was abated by the marriage of a feme 
sole plaintiff. She and her husband were allowed to bring a new 
action within the year, though the second action could not, in the nature 
of the thing, be a continuance of the former writ. Willes, 259. The 
marriage of the plaintiffs was a voluntary act, and would seem less 
entitled to a favorable construction than a nonsuit occasioned by the 
neglect of the magistrates to return the warrant and discharge, which 
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the plaintiff had no means of hastening or compelling. The replica- 
tion to the plea ought, upon authority and principle, to be sustained. 


Per Curiam. New trial. 


Cited: Straus v. Beardsley, 79 N. C., 64; Wharton v. Comrs., 82 
N. C., 15; Prevatt v. Harrelson, 132 N. C., 254. 








MULHOLLAND v. BROWNRIGG.—From Chowan. 


Where water was thrown, by the erection of a mill, upon the highway, and 
the former proprietor of the mill had built bridges over the water, which, 
during his ownership, he repaired, and which were also repaired by the 
present proprietor, who did no other work on the roads, it was Held, 
that the present proprietor was answerable in damages to an individual 
who sustained injury by reason of defect in one of the bridges; and that 
the inquiry was properly left to the jury whether the mill or the road 
was the more ancient. 


Action on the case, and the declaration contained two counts. In 
the first, the plaintiff complained of the defendant for having over- 
flowed with water the public highway, by means of which the plaintiff’s 
goods contained in his wagon which was passing were injured. 

The second count charged the defendant with having overflowed (350) 
the publie highway by the erection of a dam near thereto and 
keeping and maintaining a bridge so rotten and decayed that the plain- 
tiff’s wagon loaded with goods was overturned on said bridge and 
thrown into the water, whereby the goods became wet and damaged. 

On the trial the facts, as they appeared from the plaintiff’s testimony, 
were that the millpond of the defendant overflowed the public¢ road, 
and that there were three hollow bridges over the pond, but by whom 
erected did not appear; there was, however, no evidence that any of 
them were erected at the public expense. The road and millpond had, 
for twenty years, been in the same situation in which they were at the 
time of trial, and there was no evidence which was first made, unless 
the fact that the owner of the mill kept the road and bridge in repair 
furnished evidence that the road was the more ancient. The defendant, 
at the time of the trial, had owned the mill five years, and it did appear 
that the proprietor of the mill for the time being and his hands were 
in the habit of repairing the bridges and road over the millpond and 
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did not do any other work on the public road, and that the defendant 
had repaired the bridges since he owned the mill. 

A wagon loaded with the plaintiff’s goods, in passing, fell through 
one of the bridges which was not in sufficient repair into the pond, and 
the goods were damaged by the water. The stream was not fordable 
if there had been no millpond, but the bridge which broke was not 
over the channel of the stream, and had there been no pond there would 
have been no water on that part of the road. The defendant offered 
no evidence. 

The judge left it to the jury to say whether the road or mill was 
first built, as a fact, and charged that if the mill was first built the 
defendant was not liable; but if the road was first made, and the mill 
had oceasioned the overflow of that part of the road under the bridge 

which broke, then the owner of the mill was bound to abate the 
(351) nuisance or to erect a convenience whereby the citizens might 

pass in safety. If a bridge was erected and was not in sufficient 
repair, and the plaintiff sustained an injury in passing it, he was 
entitled to damages. 

There was a verdict for the plaintiff; new trial refused, and from 
the judgment rendered defendant appealed to this Court. 


Hogg for the appellant. 
Gaston contra, 


(356) Hart, J. The objection in this case to the charge of the 

court is that it ought to have been left to the jury to consider 
whether the water and the bridge over it through which the wagon fell 
amounted to a nuisance originally when the bridge was first erected, and 
ought not to have been assumed as a fact. Because, if it were not 
originally a nuisance, it was not one at the time the accident happened 
for which this action is brought. If this conclusion is correct, I admit 
the judge erred in his charge; but it cannot be admitted. It is true, 
if a bridge is thrown over a road where it stands in need of it, by an 

individual, and the road is thereby rendered more convenient 
(557) for the citizens at large, when that bridge falls into decay that 

individual is not answerable for q nuisance; but that is not a 
parallel case. In that case the bridge was not erected for the purpose 
of covering a nuisance of the party’s own creating; in that case the 
public are not in a worse situation when the bridge rots down than 
they were before. In the present case the bridge was built to cover 
and render innocent the water thrown over the road by the defendant’s 
milldam. When the bridge falls into decay it is not as if there was 
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no water under it. Although innocent at first, it afterwards became a 
nuisance. If no bridge had been erected over it, it would always have 
been a nuisance. It cannot be a less one when a useless bridge is over 
it. These remarks are made upon the ground that the bridge was 
erected and the milldam built since that road was laid off as a public 
highway. This fact was submitted to the jury and they have passed 
upon it. I therefore think it a matter of no consequence whether the 
bridge, when originally erected, was a nuisance or not. I think it was 
one at the time when this cause of action happened, and that the rule 
for a new trial should be discharged. 


Henperson, J. For the defendant it is contended that if this bridge 
was a convenient one, that, although an individual might have created 
the necessity for its erection and in fact erected the present one to 
obviate the inconvenience created by his act, that the county was 
bound to keep it in repair and the individual exempt from liability for 
private injuries sustained thereby, and, I presume, also from public 
prosecution. By the law of England the county is bound of common 
right to build bridges where necessary and to repair such as have been 
built, unless they throw the burden on another by law, as by tenure or 
prescription, or by act of Parliament, as in cases of some of the turn- 
pike roads. Allowing that the English authorities establish 
these positions completely, I do not think that it would follow (358) 
even in England that the individual would not be liable for a 
private injury such as this; but if he were not, and if all the conse- 
quences of the original wrong were taken from him and thrown upon 
the county because the bridge had been used by the public, I think the 
case is far different in this country, and that from the different policy 
as established by the legislative authorities of the different countries. 
By the law of England, if a bridge is necessary it must be built and 
kept in repair by some one—by the county, if they cannot show that 
some one else is bound, and that by law, as by tenure or prescription or 
an act of Parliament; and therefore it is no defense for the county 
to show that an individual, a mere wrongdoer, is bound, for, perad- 
venture, he may not be able; for when by tenure the lands are bound, 
and prescription is a long acquiescence presupposing an agreement, 
and the act of Parliament is the law of the land. In these three cases 
the county is excused, for they have substituted a responsible person 
in their stead, and this is the reason that they have failed in all those 
cases where they attempted to excuse themselves by showing that some 
other person at first erected the bridge; for the bridge must be kept in 
repair, and should an individual, even for his own convenience, erect 
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one and the public use it, this usage is an evidence of its convenience, 
and therefore the county court should repair; for the law imposes on 
the county the erection and repair of bridges in all cases where neces- 
sary, and will allow of no excuse but those before mentioned. This 
suits the policy of a thickly settled and rich country. Want of ability, 
as it is false in fact, will not be attended to. But our situation is far 
different ; and wretched would be the situation of some countries, par- 
ticularly new and poor ones, if such was the case; and the Legislature 

here has therefore vested in the county court power of laying off 
(359) roads, settling ferries, building and repairing bridges; and if 

the law stopped here, perhaps it might be said that the parties 
were liable to an indictment if they permitted bridges to be out of 
repair, or refused to order them to be built where necessary. But 
the Legislature did not stop here; they placed at their disposal for 
these purposes only limited funds, and if they go to the extent of the 
funds, they certainly are not liable. This is by no means giving up 
their interest or, if you will, discretionary powers, which, if they do 
not intentionally abuse, I think they are not liable. I therefore think 
that the whole of the argument falls to the ground, and that the jury 
were properly instructed in the court below, and that the judge below 
committed no error in not informing the jury that if the bridge was 
used by the public the defendant was thereby exonerated. 


Taytor, C. J., concurred. 
Per Curtam. No error. 


Cited: Campbell v. Boyd, 88 N. C., 130; Wardsworth v. Stewart, 
97 N. C., 121. 





GOVERNOR To Tue Use or ARUNDELL v. JONES. 


The sheriff is not liable in debt upon his official bond for omitting to take 
bail when he executes a capias in civil cases; but he must be proceeded 


against as bail by sci. fa. 


Desert, brought on a sheriff’s bond against the defendant, as security 
of a deceased sheriff, and was heard below before Donnell, J., at Car- 
rerET. The breach assigned in the declaration was that the sheriff, 
on a capias ad respondendum duly issued to him, served the same and 
took no bail bond. The defendant demurred to the declaration, and the 
court below sustained the demurrer. 
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Hawks for plaintiff. : (360) 
Gaston contra. 


Hatt, J. Upon the best considerations I have given this (362) 
case I do not think the Legislature intended that the sheriff 
should be liable upon his official bond for omitting to take bail when 
he executed a capias in civil cases. They have declared that in such 
eases “he shall be deemed and stand as special bail, and the plaintiff 
may proceed to judgment according to the rules thereinafter prescribed.” 
If the sheriff was liable on his official bond for such omission he would 
be deprived of the opportunity of. surrendering the defendant as other 
bail may do. I think he ought to be proceeded against, as bail. But 
if the plaintiff cannot compel the sheriff in that character as bail to 
pay the money, I am far from saying that the party has no remedy 
upon his official bond against his securities. 


Henverson, J. In omitting to take bail the sheriff does no wrong 
to the plaintiff in the writ of capias ad respondendum. All that the 
writ and the law requires is that the sheriff should have the body of 
the defendant ready to produce when the plaintiff should demand it to 
satisfy his recovery. Before any statute was made on the subject the 
sheriff was required to have the body of the defendant at the return 
of the writ, and whether the sheriff imprisoned the defendant or let 
him out upon bail or without bail, it was nothing to the plaintiff; the 
sheriff was exonerated from all liability if he produced the body, nor 
was he excused by showing that he let the defendant out upon bail, 
however sufficient that bail might be, and the law remained the same 
in this particular after the sheriff was commanded by statute 
to let to bail those whom he arrested on such process, for the (363) 
sheriff’s liability remained the same; the bail was for his indem- 
nity only. In 1777 the Legislature prescribed the manner of taking 
bail, altered the nature of bail to the writ, and declared that all bail 
should be held and deemed special bail, and defined what they meant 
by special bail, by declaring that the bail might discharge themselves 
by surrendering their principal at any time before final judgment on 
sci. fa. At the same time it was enacted that if he omitted to take 
bail. or took that which was insufficient, upon notice given at the first 
term he should stand as special bail. This notice was not necessary, as 
was contended in the argument, when he omitted to take bail, but only 
in those cases where he took bail that was insufficient in the estimation 
of the plaintiff; and it was required that the sheriff should have notice 
of the exception that he might justify, that is, show the bail to be 
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sufficient ; and in such case he became bail, if he failed to justify. He 
was also required by the same act to assign the bail bond to the plaintiff ; 
thus was the whole law relative to bail altered—there was no longer 
any distinction between bail to the writ and bail to the action; the 
bail taken by the sheriff became bail to the action, with this alteration, 
that the bail were not fixed with the recovery by the return of non est 
inventus to the ca. sa., but might discharge themselves by surrendering 
their principal before final judgment on the scire facias. As the law 
now stands there is no necessity of having the body at the return of the 
writ, for the object is completely answered by turning the bail to the 
writ into the bail to the action, be that bail the sheriff or any other 
person. The plaintiff, therefore, is entirely uninterested in the fact 
whether the sheriff took or omitted to take bail; and were this action 
sustained it would deprive the sheriff of one of the privileges of bail, 
which was certainly accorded to him by the statute, to wit, the right 

of surrendering his principal; but it was contended that the 
(364) sheriff became bail at the election of the plaintiff, which elec- 

tion was evidenced by giving notice, and to prove this to be the 
correct construction of the statute, it is asked, what would be done if the 
sheriff should die after the arrest and before the return term? Here 
there would be no person to whom notice could be given. In answer, 
I would say that the law, which requires not impossibilities, would 
permit a departure from the words of the statute and suffer the firsr 
term to be read the first term after it was physically possible for the 
act to be done. It is said that, by construction of the act, the sheriff, 
who might be an insolvent, might impose himself as bail on the plaintiff 
against his will. It is admitted; but for this reason I think it an 
official act of the sheriff, and that those who are bound as securities 
for his official acts are responsible. The sheriff will have omitted to 
discharge his official duty only where he shall have failed to pay the 
condemnation money or surrender the defendant before final judgment 
on the sci. fa. The demurrer must be sustained. 


Taytor, C. J., concurred. 
Per CurramM. Affirmed. 


Cited: Barker v. Munroe, 15 N. C., 415; Gray v. Hoover, tb., 476. 
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MERA v. SCALES & McCAIN.—From Caswell. 


1. Certiorari will be granted on affidavit that appellant applied in due time 
to the clerk of the court below for the record of a case to bring it up to 
this Court, and was informed by the clerk that he had sent it up, when 
the record reaches this Court too late. 


2. Nonsuit will be entered where in covenant the plaintiff in the Superior 
Court recovers less than the sum of £50, unless he file an affidavit under 
.the act of 1777. 


Certiorart. Ruffin, in this case, moved for a certiorari on an affi- 
davit made by Scales, stating that he was informed by his codefendant, 
that several days before the meeting of this Court the defendant 
(McCain) sent to the clerk of the Superior Court of Caswell (365) 
for the record in this case, that he might bring it up, and was 
told by the clerk that he had made out the record and sent it up. The 
record reached the clerk of this Court on the fourth day of the term, 
and it was admitted by Seawell, for the plaintiff, that the facts stated 
should be considered as having been sworn to by McCain. 


Per Curtam. The affidavit is sufficient; let a certiorari issue. 

And now, on the return of the certiorari, the record showed it to 
have been an action of covenant in which the breach assigned was the 
nonpayment of $2,650, which defendant, by his covenant, had bound 
himself to pay. The jury found that defendants had paid to the 
plaintiff $2,650.15 and assessed the plaintiff’s damages to $39.29. 
Thereupon, defendant’s counsel moved, but without success, to nonsuit 
the plaintiff. 


Henperson, J. This action is not brought on a bond, note, or liqui- 
dated account, and therefore is not within the act of 1820, which 
declares that an such cases the jurisdiction of the Superior and county 
courts shall be ousted by plea in abatement. Nor did the act which 
gives concurrent jurisdiction in all cases for civil injuries to the Supe- 
rior and county courts alter the mode of ousting jurisdiction in either. 
In this ease, the declaration shows the nature of the demand, and the 
verdict of the jury the amount due, and there being no affidavit under 
the act of 1777, the court law, as it is called, there must be judgment 
of nonsuit. 

Per Curtam. Action dismissed. 
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(366) 


THE GOVERNOR, Suinc to tHe Use oF NATHANIEL HENDERSON, 
v. MATLOCK, er av.—From Rockingham. 


1. If a person elected sheriff voluntarily gives bond with security in a penalty 
greater than that required by law, and enters upon the duties of his 
office, and is guilty of a breach of the condition, he and his sureties will 
be liable upon such bond, though not by a summary remedy. 


2. When a sheriff gives bond payable to the Governor, and the bond is not 
exactly conformable to law, it is not necessary on suit on such bond to 
show that the Governor has sustained damages, for the bond is taken 
substantially to the people themselves for their benefit. 


Desr on sheriff’s bond. This was an action brought against Mat- 
lock and his securities to recover $355.65 which Matlock as sheriff 
had collected on an execution issuing in behalf of Nathaniel Henderson 
against one Henry and returnable October, 1822. 

On the trial below the plaintiff proved the execution of the bond by 
the sheriff, and that by virtue of the execution he had received the 
money as charged in the declaration. 

For the defendant it was insisted there could be no recovery in this 
action, 

1. Because the bond declared on is a sheriff’s bond, and not having 
been taken pursuant to the act of Assembly, is void. 

2. Because the bond declared on is given for the penalty of £5,000, 
whereas the law authorizes a sheriff's bond to be given for £2,000 
penalty. 

3. Because, admitting the bond to be good as a voluntary bond, the 
action cannot be sustained unless it be shown that the Governor and 
not Nathaniel Henderson has sustained damages—for the law does not 
make the bond enure to his benefit, unless taken pursuant to the act 

of Assembly as a sheriff’s bond. 
(367) 4. The bond could not be considered a voluntary one, but as 
a sheriff's bond, because it is only upon a sheriff’s bond that 
Nathaniel Henderson, the person injured, is authorized to commence 
a suit in the name of the Governor to his use. 

5. That if the sheriff should, as sheriff, be bound under this bond, 
yet his securities were not liable in this suit. 

The court instructed the jury that if they were satisfied that the 
defendants had executed the bond declared on, and that Matlock had 
collected the money at the time and in the manner charged in the 
declaration the plaintiff was entitled to recover. The jury found a 
verdict for the plaintiff, motion for new trial, judgment and appeal. 
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Taytor, C. J. I believe that every point in this case has been settled 
by this Court in Bank v. Twitty, ante, 5, in which it was held that if 
a person elected a sheriff voluntarily gives bond with security in a 
penalty greater than that required by law and enters upon the duties 
of his office and commits a breach of the condition, he and his securities 
will be liable upon such bond, though not by a summary remedy. 

As to the other objection in this case, that it ought to be shown that 
the Governor has sustained damage and not N. Henderson, it is vir- 
tually overruled in the case cited, in which the Court say that the bond 
is taken to the Governor for the benefit of the people at large, or that 
portion of them whose money may come into the hands of the sheriff. 
It is substantially taken to the people themselves, for their own benefit. 
As, then, the bond is valid and may be put in suit for the benefit of 
any one injured, there is no ground for a new trial in this case. 

Per Curtam. No error. 


Cited: Branch v. Elliott, 14 N. C., 89. 








(368) 
MARTIN v. HOUGH et au.—From Cabarrus. 


On an issue devisavit vel non the security to the administration which had 
been granted pendente lite is admissible as a witness to support the will. 


Issue ‘devisavit vel non. Martin offered for probate the will of 
James Hough, and succeeded in its establishment below. Those who 
opposed the probate appealed to this Court, and the statement sent up 
presented two objections as the grounds of appeal. 

The court received as a witness to support the will Martin Picket, 
notwithstanding the objection was made that administration pendente 
lite had been granted to James Martin, and that the witness offered 
was the security to the administration bond of Martin. 

The sanity of the supposed testator being in question, to prove him 
insane a letter written by him was read by one of the counsel, and a 
physician was asked his opinion as to the state of mind of the writer, 
to be collected from the letter. He replied that part of the letter 
appeared to him nonsensical. The court then remarked to the counsel 
and witness that it had been read hastily and without regard to the 
punctuation; that if it were read slowly and as punctuated, it would 
be very intelligible; however, the jury, on retirement, would examine 
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for themselves, whether the opinion expressed by the physician arose 
from the manner in which the letter had been read or otherwise. It 
was contended that these remarks of the judge upon the letter amounted 
to an expression to the jury of his opinion upon, matter of fact. 


Har, J. 1 do not think it was a legal objection to Martin Picket’s 
competency as a witness that he had become the security of James 
Martin, who had obtained letters of administration pendente lite on 

the estate in dispute; because, whether the will is established or 
(369) not, Martin is liable and bound by it to somebody; to the execu- 
tors if the will is established, to the administrators if it is not. 

With respect to the objection founded upon the opinion of fact which 
it is alleged the judge gave in the hearing of the jury respecting the 
sanity of the testator, it seems rather to have been an opinion of the 
manner in which the letter was read. I think there is nothing in this 
objection; it is far-fetched; it is not founded upon the spirit of the act 
which forbids judges to give opinions to juries as to matters of fact. 
1 think the rule for a new trial should be discharged. 

The rest of the Court concurred. 

Per Curiam. No error. 





SHEPPARD v. BRIGGS. 


In debt on bond for a sum less than $100 since the act of 1820 advantage can 
be taken of the want of jurisdiction by plea in abatement only. 


Derr on three several bonds amounting to $394.50, tried before 
Daniel, J., at Surry. The plaintiff on the trial produced (1) a bond 
for $253.50; (2) a bond for $70, and (3) a bond for $71, all executed 
by the defendant and payable to himself. The defense was payment. 
The jury found that, after allowing the several payments made by the 
defendant, there was a balance due the plaintiff for principal $73.10, 
and they assessed his damage by way of interest to $5.34. 

Upon the rendition and before recording the judgment, the defendant 
moved to nonsuit the plaintiff. The motion was overruled and judg- 
ment was entered, whereupon defendant appealed. 

On motion for a nonsuit the plaintiff filed an affidavit which made 

part of the case, stating that he verily believed the balance justly 
(370) due him from the defendant was more than $100. 
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Hatt, J. The parties have treated this case as if the cause of action 
had happened before the act of 1820, ch. 1045. By that act it is de- 
clared that all suits hereafter commenced in the Superior or county 
courts in this State on any bond, promissory note, or liquidated account 
for a less sum than $100, shall be abated upon the plea of the defendant. 
By this act the courts have not the power of nonsuiting in such cases, 
nor is it necessary for the plaintiff to file an affidavit as he has done. 
This was the mode pointed out by former acts of Assembly. By this 
act the suit can be abated only upon the plea of the defendant; of 
course the judgment of the Superior Court must be 

Per Curiam. Affirmed. 


Cited: Clark v. Cameron, 26 N. C., 162. 








DoE ON DEMISE OF THE TRUSTEES OF THE UNIVERSITY OF NORTH 
CAROLINA v. ROE ann JOHN HOGG.—From New Hanover. 


When the lessors of the plaintiff introduced a writing signed by the defend- 
ant, acknowledging that the title was in the lessors, and showing also 
that the defendant had been in possession more than seven years under 
color of title, it was Held, that the paper was made evidence for the de- 
fendant by its introduction by the lessors, and that as the acknowledg- 
ment was not made until after his possession had ripened into title, he 
was not affected by it. It would have been otherwise if made before. 


Eysectment. On the trial below it was admitted that the lands in 
controversy had been granted by the State. Two deeds were read, one 
from John Cowan and one from John Bradley, to Jonathan Jennings, 
for the premises, and seven years actual possession of Jonathan 
Jennings under them was proved. The will of Jonathan Jen- (371) 
nings was then read, whereby the land described in the declara- 
tion was devised to his wife Ann and her heirs. It was further proved 
that after the death of Jonathan Jennings his widow intermarried 
with Thomas Jennings, with whom she lived on the premises until her 
death in 1807 or 1808, and that Thomas Jennings lived there until he 
died in 1809. Two witnesses, who had known Ann Jennings for thirty 
years, swore that they had never heard of her having any issue; and 
one deposed that he had always understood she was an English woman. 
John Hogg had been in possession of the lot from the death of Thomas 
Jennings to the time of trial. 
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The plaintiff then introduced as evidence a writing signed by the 
defendant, in substance as follows, viz.: 


To the Honorable the Trustees of the University of North Carolina: 

The representation and memorial of Dr. Nathaniel Hill and John 
Hogg, executors and devisees in trust of Thomas Jennings, deceased, 
late of Wilmington, in the State aforesaid, respectfully showeth, That 
upwards of thirty years ago Jonathan Jennings, the uncle of your 
memorialists’ testator, settled in Wilmington as a tavern and boarding- 
house keeper; that for many years he struggled on in low and, indeed, 
indigent circumstances; when, from perseverance and industry, his 
business improving and becoming profitable, he acquired and died 
seized and possessed of some property, chiefly gained by the attention 
and industry of his wife. The said Jonathan, having no children, 
devised and bequeathed the whole of his estate, real and personal, to his 
wife. 

That the widow of Jonathan Jennings afterwards intermarried with 
Thomas Jennings, your memorialists’ testator, who, of course, became 
possessed of said property, consisting, among other things, of a certain 
lot on Front Street in Wilmington. 

That the wife of Thomas died in or about the year ...., without 
making a will, and that Thomas Jennings died afterwards, in or about 
the year ...., having made his will, of which he appointed the memo- 
rialists executors, and that, among other property devised by said will 
to the memorialists, is the lot in Wilmington, in trust to and for the 
use and benefit of George Jennings and George Tipler, nephews of 
Thomas Jennings. 

That some time after the decease of Thomas Jennings, your memo- 
rialists were applied to by and on behalf of one Cocke, of Tennessee, 
for a debt due by Jonathan Jennings to him on bond. They, not being 
the legal representatives of Jonathan, were advised by counsel to con- 

stitute themselves such, in order to become parties to a suit at 
(372) law at the instance of Cocke, rather than to be sued in chancery. 

They accordingly took out letters of administration de bonis non 
on the estate of Jonathan, and suit was brought against them by Cocke, 
who obtained judgment; execution issued thereon, and was levied on the 
lot in Wilmington; and it was sold on or about 13 November, 1815, 
when it was bought in by and for the use of your memorialists for the 
sum of $1,044.55, by them paid to and for the use of George Jennings 
and George Tipler, under the devise in trust as aforesaid. 


The memorialists, then averring and offering to prove the wish and 
intention of Thomas Jennings’ wife to convey her right to her hus- 
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band, and that it was omitted only because of the ignorance of Thomas 
Jennings and his wife, that it was necessary, prayed the trustees to 
accept of a moderate compensation for the interest which had escheated 
to them. 

This paper bore date 19 December, 1818. Defendant moved that 
plaintiff be nonsuited, not having shown title in himself. The presid- 
ing judge, on the evidence before stated, expressed an opinion that 
the memorial of John Hogg, being introduced by the plaintiff, was an 
admission and contained evidence of title in the defendant; whereupon 
plaintiff submitted to a nonsuit, and afterwards moved for a new trial. 
The rule was refused, judgment rendered, and plaintiff appealed. 


Gaston for appellants. 
Hogg for defendant. 


Hatt, J. I can see no objection to the opinion of the court 

in this case. It appeared in evidence that the defendant had (374) 
been in possession of the lot in dispute more than seven years. 
It also appeared from the plaintiff’s own showing that the possession 
was under a color of title, namely, the will of Thomas Jennings. I 
say from their own showing, because, when the plaintiff introduces the 
petition in evidence he makes the whole of it evidence against him as 
well as for him. It is very true that from the tenor of the petition it 
appears that the defendant did not believe or think that he had title to 
the lot of land, but it is to be observed that this petition bore date in 
the year 181%, at which time the defendant had been in possession of 
the lot since the death of Thomas Jennings (a longer period of time 
than seven years), under the will of Thomas Jennings, and that he 
had thereby acquired title to it. 

I think an ignorance of his title ought not to prejudice him. Had 
he presented this petition to the trustees before his possession had 
ripened into title, and when the title was really in the trustees, that 
would have been an acknowledgment of their title and that he held 
under them. In that situation no length of time would have given him 
title; but as there was no acknowledgment of this sort before 
his title became complete, one made after it will not affect the (375) 
case, 

I therefore think the nonsuit was properly entered. 


Tayzor, C. J., and Henperson, J., concurred. 


Per CurtamM. Affirmed. 
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Doge oN Demise oF RAYNER Anp Wire v. CAPEHART.—From Bertie. 


Where lands were allotted a widow as dower, without previous notice given 
to the heir at law, who was an infant, it was Held, that however the 
allotment might be reversed or set aside by the heir or those claiming 
under him, still it was good title as against a stranger, when accom- 
panied with seven years possession. 


Essectment. Thomas Collins was seized of the premises in the 
declaration at his death in 1800. Rayner’s wife, the lessor of the 
plaintiff, was Thomas Collins’ widow. Thomas Collins left a_ will 
duly executed to pass lands, to which his widow entered no dissent other 
than by her petition for dower, which was filed in August, 1800, and 
under which the lands in controversy were allotted her. 

The court below held that the proceedings on the petition for dower 
did not vest a life estate in Rayner’s wife. 

The lessor of the plaintiff then offered the record of the said petition 
and proceedings as color of title, and the court permitted it to be read 
as such, and proof was made that under it the lessor of the plaintiff 
had been in quiet possession for fifteen years. The defendant then 
proved that the sole heir of Thomas Collins was an infant at the time 
of the assignment of dower, and continued such during the entire period 
of her possession. The judge ruled that the possession under such 

color of title would not divest the infant heir at law of title, and 
(376) that therefore the lessors of the plaintiff were not entitled to re- 

cover in this action against a stranger, and the plaintiff sub- 
mitted to a nonsuit. A new trial having been refused and judgment 
rendered, there was an appeal by plaintiff. 


Hogg for defendant. 


Taytor, C. J. The true inquiry in this case was not whether the 
assignment of dower divested the heir at law of title, but whether such 
assignment, accompanied with seven years’ possession, gave the plaintiff 
a right of recovery against a stranger. The defendant was a trespasser, 
and cannot avail himself of any irregularity in the proceedings by 
which the dower was assigned. They were had under the authority 
of a court possessing competent jurisdiction and must be regarded as 
conclusive, at least in this case, until they are avoided by due course 
of law. They constitute a presumption of right, which entitles the 
plaintiff to recover in the absence of any right or title in the defendant. 
The petition filed by the widow states the infancy of the heir, and prays 
that a guardian may be appointed to defend, which should have been 
done by the court, to enable the petitioner to give notice. Nothing, 
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therefore, can be inferred from the proceedings to show an intentional 
omission on the part of the widow. There must be a new trial. 


Hatt, J. It appears that the widow regularly dissented from (377) 
the will of her husband by filing her petition in time; that 
her dower was regularly laid off to her by metes and bounds, 
and that she held possession of it accordingly under a judgment of 
the court for a longer time than seven years. And I think she ought 
to recover, as against a stranger, upon that possession under that judg- 
ment. The judgment is not a nullity, although the heir at law at the 
time it was rendered was under lawful age and had no notice of it. 
However, it may be reversed or set aside by him, or those claiming under 
him, it is obligatory upon strangers. I, therefore, think the nonsuit 
should be set aside and a new trial granted. 


Henperson, J., concurred. 
Per Curiam. Reversed. 








McCOY v. BEARD.—From Rowan. 


A sheriff is not liable to a recovery for misfeasance in office by levying on 
lands when defendant in the execution had personal property sufficient 
to satisfy the debt, unless it be shown that he knew it to be the prop- 
erty of the defendant, or unless it be pointed out to him as such, and an 
indemnity bond tendered to sell it. 


Case against the defendant as sheriff of Rowan County for a breach 
of official duty. The misfeasance assigned in the declaration was that 
the defendant when sheriff had neglected to levy a fi. fa. which came 
to his hands in favor of the plaintiff on the goods and chattels of one 
Pearson; but, instead thereof, had levied upon lands and tenements, 
which before the issuing of the fi. fa., had been mortgaged by Pearson 
to secure a debt equal to their value, and in consequence of this mis- 
conduct of the defendant the plaintiff had lost his debt. 

The plaintiff recovered a judgment against Pearson at May 
sessions, 1820, of Rowan County Court, and sued out a fi. fa. (378) 
returnable the ensuing August; the defendant levied this fi. fa. 
on four lots, with their improvements, in the town of Salisbury, which 
if unencumbered, were of value sufficient to satisfy the fi. fa. The 
defendant, in his return, set forth the levy and that on 26 August he 
offered the property for sale and the sale was postponed by plaintiff’s 
attorney. The 26 of August was the last day of the term to which 
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the fi. fa. was returnable. Pearson, who was a carriage-maker, had on 
hand at the time of the levy and upon the lots levied on carriages and 
other personal property more than sufficient to discharge the debt, and 
this property was in no wise concealed or kept out of the sheriff’s 
way. When the levy was made Pearson assented thereto and entered 
into a bond to the sheriff to indemnify him should he sell at the court 
ensuing without advertisement, in the event of the money not being 
paid. On 26 August the property was exposed to sale, but no bid was 
made for it, and it was at that time first ascertained by the sheriff 
that the property had been mortgaged by Pearson to secure a debt 
of its full value. 

At August sessions, to which the fi. fa. was returnable, Allemong & 
Locke obtained a judgment against Pearson, and on the same 26 August, 
after the adjournment of the court, sued out a fi. fa. returnable to 
November ensuing, and on the same day the defendant levied the fi. fa. 
of Allemong & Locke on all the personal property of Pearson, who 
at the time urged upon the sheriff that his personal property should be 
applied to the satisfaction of the plaintiff’s judgment. All the per- 
sonal property was sold to satisfy the execution in favor of Allemong 
& Locke, and Pearson has since that time been insolvent. 

The plaintiff sued out a ven. ex. with a clause of special fi. fa. 

(379) upon the levy that had been made upon the lots, from the August 

sessions, returnable to the November sessions, and delivered it 

to the defendant after the levy had been made for Allemong & Locke. 

The sheriff then advertised the lots for sale, and they were bid off at 

the price of one dollar, owing to the incumbrance aforesaid. The 

mortgage deed had been proved and registered before the plaintiff had 
obtained his judgment against Pearson. 

The court instructed the jury that, if they believed the testimony, the 
law was in favor of the plaintiff. The jury found a verdict for the 
plaintiff, and the case now stood before this court on a rule to show 
cause why a new trial should not be granted: 


Ruffin for the sheriff. 


Wilson contra. 


Haut, J. I think in this case, before a verdict had been ren- 

(383) dered against the defendant, a knowledge of the fact that the 
personal property spoken of was the property of Pearson should 

be brought home to him, or it ought to appear that the property had 
been pointed out to him as the property of Pearson, with an indemnity 
to sell it. It appeared that Pearson had on the lots carriages and other 
personal property more than sufficient to discharge the debt, and that 
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the property was not concealed. But it did not appear that the sheriff 
had a knowledge that those carriages (the other property is not speci- 
fied) were the property of Pearson, the defendant in the executions. 
He might have thought that they belonged to other persons, and had 
been brought there for the purpose of. being repaired. It is to be 
inferred from the case, but it is not stated that the carriages, etc., were 
the property of Pearson. Taking the facts as stated in the case to be 
true (and so we must take them) I think enough was not proved to war- 
rant the jury in finding a verdict for the plaintiff, and that the rule 
for a new trial should be made absolute. 


Taytor, C. J., and Henperson, J., concurred. 
Per CurraM. New trial. 








(384) 
COWAN v. GREEN.—From Mecklenburg. 


A mortgage not registered in time is ineffectual against purchasers subse- 
quent to the mortgage whose conveyances are registered before the 
mortgage. 


Derinvet for a negro slave, tried before Daniel, J. The slave had 
belonged to Andrew McBride, who made and executed a mortgage deed 
to the plaintiff, of the slave, dated August, 1814; this deed was proved 
in May, 1815, and registered in June, 1816. McBride retained posses- 
sion of the slave until January, 1815, when he sold her to the defendant 
and gave him a bill of sale dated at that time; this bill of sale was 
proved and registered on 7 May, 1816, and Green took the slave into 
his possession. 

The court charged the jury that if they believed Green was a bona 
fide purchaser of the slave, without any notice of Cowan’s mortgage at 
the time; as his bill of sale was first registered he would, under a fair 
construction of Laws 1715, chapter 38, be entitled to hold the slave. 
The jury found a verdict for the defendant. A new trial was refused 
and judgment rendered, whereupon plaintiff appealed. 


Gaston for the defendant. 


Haut, J. Laws 1715, ch. 7, sec. 1, gives twelve months for (385) 
the registration of conveyances for lands (other than mortgages). 
By the same act, sec. 7, mortgages of lands or personal property 
must be registered within fifty days,-otherwise subsequent mortgages 
first registered shall be preferred. By act of 1789, ch. 315, sec. 2, bills 
of sale for slaves are directed to be registered within twelve months. 
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By another act passed in 1814, ch. 875, it is declared that all bills of 
sale for slaves may and shall, within two years after the passing of 
that act, be admitted to registration under the same rules as hereto- 
fore appointed. 

At the time when this act passed, the bill of sale to Green had not 
been executed, but it was executed the January following, and regis- 
tered within the time prescribed by that act, so that no objection can 
be made to this deed for want of registration in due time. The mort- 
gage to the plaintiff was not. registered within fifty days, nor until 
the expiration of almost two years after it bore date. It was during 
that time and after the time had expired within which the mortgage 
ought to have been registered that the deed was executed to Green. 
For these reasons, I think the title to the slave in question vested in 
the defendant, and that judgment should be given for him. 


The rest of the Court concurred. 
Per Curiam. No error. 


Cited: Davidson v. Beard, post, 521, 523, 524. 





(386) 
JINKINS v. LANGDON.—From Gates. 


A. was summoned as garnishee, and stated that he had before been sum- 
moned at the instance of other plaintiffs, and that the sum in his hands 
was subject to the claim of the plaintiffs in the first attachment. On 
affidavit an issue was made up and submitted to a jury to ascertain 
whether the garnishee had in his hands any property of the debtor over 
and above the sum admitted in his garnishment. The jury passed upon 
the fact, and, Held, that it was not their province, but that of the court, 
to pass upon the record of the proceedings on the first attachment. 


GARNISHMENT On attachment. Langdon being indebted, on 19 No- 
vember, 1816, executed to one Morgan a deed in trust of certain prop- 
erty, for the benefit of certain of his creditors. After this, the plain- 
tiff, having a claim against Langdon for $220.23, sued out his writ of 
attachment and summoned Morgan as a garnishee. In February, 1820, 
Morgan filed his garnishment, wherein he stated that he had taken into 
possession the property conveyed by the trust deed, and that before 
he sold the same or paid off any claims pursuant to the directions of the 
deed, he was summoned as a garnishee to appear in November, 1816, 
on attachments issued at the instance of Haggarty & Noble and J. & T. 
Garness; that after selling the property conveyed by the deed, and 
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paying the debts secured by it, with incidential expenses, there remained 
in his hands a balance of $57.88, which the garnishee believed was 
subject to the claims of Haggarty & Noble and J. & T. Garness. 

The plaintiff Jinkins then filed an affidavit, stating that he verily 
believed Morgan, the garnishee, had in his hands property of Langdon 
subject to his claim, and prayed that the same might be inquired into 
on an issue before a jury, pursuant to an act of the General Assembly. 

The issue submitted was as follows: “Whether James Mor- 
gan had any money or property, and to what amount, at the (387) 
time he was summoned as garnishee, liable to the plaintiff’s de- 
mand, over and above the $57.88 admitted in his garnishment?” The 
defendant contended that he was not liable at law for anything more 
than the sum admitted to be in his hands; that if Langdon had any 
claim upon him, it was an equitable one, which could only be asserted 
in a court of equity. The objection was overruled by the court, and 
the jury found that there was in the hands of the defendant at the time 
he was summoned as garnishee the sum of $62.47 liable to the plaintiff's 
demand, over and above the $57.88. The defendant moved for a new 
trial; the motion was denied, and the court then, on motion of the 
plaintiff, and on inspection of the records in the cases of Haggarty & 
Noble and J. & T. Garness against Isaac N. Langdon, rendered judg- 
ment for the plaintiff against James Morgan for the sum of $62. 47, 
and also for the sum of $57.88. Defendant appealed. 


Hogg for garnishee. 


Hatt, J. The records of the suit were exhibited to the (389) 
court, in which it had been stated by the garnishee that he had 
given in his garnishment before that time; the court decided upon them 
and the jury decided upon the facts, and a general judgment was given 
against the defendant. If the court erred in any particular, that error 
should be set forth; none is perceived, and judgment must be affirmed. 
Per Curtam. No error. 





BANK OF NEW BERN v. PUGH. 


When a new trial is moved for on the ground that a verdict is contrary to 
law, and the charge of the court below is not erroneous as to the law, 
this Court cannot grant a new trial, for it has not the power to ascer- 
tain that the verdict is contrary to law, 


Arrrat from Badger, J., at Prrr. 
This case was before this Court, Bank v. Pugh, 8 N. C., 198. It 
appears from the statement that on the new trial which took place pur- 
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suant to the former decision of this Court, Marcus C. Stephens, the 
cashier of the bank, stated as follows: That David Smith was at the 
time of his death a large debtor to the bank; the president of the bank, 
after a consultation with the directors, informed Mooring, the admin- 
istrator of Smith, that he was at liberty to take bonds with good securi- 
ties from the purchasers, at the sale of Smith’s effects, payable to the 
said president and directors, and that they would receive such of the 
bonds as they should approve in payment of Smith’s debt; that the 
bond now sued on was one of those taken in pursuance of such agree- 
ment, and was offered to the bank by Mooring in satisfaction of one 
of his intestate’s notes, and the bank refused to receive it, and the 
cashier, by direction of the bank, returned it to Mooring to do with it 
as he pleased. Stephens further stated that the bank refused to receive 

the bond when offered by Mooring as above, because it was not 
(390) thought to be as well secured as Smith’s note, in lieu of which 

it was offered, but it had indulged Mooring for a portion of his 
intestate’s debt, awaiting the result of this suit. It was further proved 
by plaintiff that it was made an express condition at the sale of Smith’s 
effects by Mooring that the purchasers should give bond with security 
in the form of that now sued on. To such of the evidence of Stephens 
as related to the authority given by the president in behalf of himself 
and the other directors to Mooring, to take bonds payable to them, the 
defendant objected on the ground that an ordinance of the board of 
directors, made according to the provisions of the acts establishing the 
bank, was necessary to constitute him an agent for that purpose, but 
the objection was overruled by the court. 

Badger, J., who presided, charged the jury as follows: 

The decision of this case on the plea of the general issue depends on 
the inquiry, Has there been a sufficient delivery of the bond? It is 
contended by the plaintiffs that Mooring was their agent, intrusted to 
take bonds for their use, which is denied by the defendant. If Mooring 
was such an agent, then the bond when taken by him was ipso facto 
delivered to the bank, and became the defendant’s deed, and cannot be 
affected by any subsequent disagreement. If Mooring was not an 
agent for the bank for this purpose, but a mere stranger, then the de 
livery to him for the use of the bank did not tpso facto become a 
delivery to the bank, but was a delivery to them or not, according to 
their treatment of the act of Mooring. If the bank refused merely to 
accept the bond as a satisfaction or payment of Smith’s debt and did 
not reject it altogether, but accepted it except as to the satisfaction, then 
it became the defendant’s deed, and the right of action vested in the 
bank. But if the bank refused to ratify what had been done by Moor- 
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ing, not only as to the condition of satisfaction, but also in tak- (391) 
ing a delivery of the bond to their use, or in other words rejected 

the bond generally, then it is not the deed of the defendant, and the 
plaintiffs cannot succeed in this action; and the court left it to the jury 
upon the evidence what the facts were. 

The jury returned a verdict for the defendant on the plea of non est 
factum. A new trial was moved for because the verdict was contrary 
to law and evidence, and also on the ground of misdirection of the 
court; it was refused, and from the judgment rendered for the defend- 
ant plaintiff appealed. 


Gaston for plaintiff. 
Seawell contra. 


Hatt, J. I see nothing on the record in this case to authorize the 
Court to grant a new trial. No question of law is appealed from. The 
charge of the court below appears to be quite correct, and of 
course I think the rule for a new trial should be discharged. (393) 


Henverson, J. We are called upon to grant a new trial in this case, 
not because upon the record the defendant is not entitled to judgment, 
not for error in law in the charge of the presiding judge, for to that 
no exception can be taken, but for that the judge below should have 
granted a new trial, because the verdict is contrary to law, for it is 
our duty to revise and correct his errors of every description. But it 
is believed that this error of the judge, if it be one, is not examinable 
by this Court, for want of power to ascertain the fact that the verdict 
is contrary to law. It is true that the judge below, having a power to 
set aside the verdict and grant a new trial, because the jury have found 
contrary to law or contrary to evidence, has, as necessarily incident 
thereto, the power to raise the veil which separates him from the jury 
and look into the evidence; but between this Court and the evidence 
there is an impenetrable wall; and the judge below cannot communicate 
to us his view of the evidence, so as to enable this Court to ascertain 
whether he has drawn a right or wrong conclusion from it, either in 
fact or in law, for he cannot draw the conclusion of law without first 
ascertaining how the facts are. Many other points were made in the 
argument, but it is unnecessary to examine them. The judgment of 
the court below must therefore be affirmed. 


Taytor, C. J., concurred. 
Per Curtram. No error. 


Cited: Bank v. Hunter, 12 N. C., 121; McRae v. Lilly, 23 N. C., 
119; Terrell v. Wiggins, ib., 173. 
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(594) 
FITTS, CHAIRMAN OF WARREN CouNTYy CowurT, TO THE USE OF THE COUNTY 
Trustee v. HAWKINS ANpb OTHERS, 


The securities of a sheriff’s bond for the year 1821 are not liable for any 
taxes received by their principal, under the lists furnished to him in 
1820; but the securities of 1820 are liable. 


Tus canse came on to be heard in Warren, before Badger, J., on the 
return of a writ of certiorari, which had issued to the court below. 

The county trustee of Warren, on 1 February, 1822, caused a notice 
to be delivered to the defendant Hawkins, who was then sheriff, and 
to the other defendants, his securities to a bond, given 28 May, 1821, 
conditioned for the faithful and proper collection and return of the 
county and poor taxes, and also of the public tax. The notice informed 
them that at the next court to be held for Warren, on the 4th Monday 
of Febrnary, 1822, a motion would be made for judgment against them, 
in the name of the chairman of the court, for the full amount of the 
county tax, due for 1820. 

The county court rendered judgment against the defendants, and on 
the return of the writ of certiorari it was insisted by the securities to 
the bond of 1821 that they were not liable for the noncollection or non- 
payment of the taxes of 1820. . 

Hawkins, the defendant, had been elected sheriff in May, 1820, and 
was reélected in May, 1821, and the securities to his bond for these two 
years were not the same. 

The condition of the bond was as follows, viz.: 


“The condition of the above obligation is such that, whereas the above 
bounden Joseph S. Hawkins is constituted and appointed sheriff of 
Warren County -aforesaid, by the justices of said county, for one year 

from the date of these presents; now, therefore,” ete. 
(395) The judge below dismissed the writ of certiorari, and the 
defendants appealed. 


(aston and Ruffin for plaintiff. 
Seawell and Mordecai for defendant. 


Tayior, C. J. The question arising on this record is whether the 
securities to a sheriff’s bond, executed in May, 1821, conditioned for the 
due collection and return of the county as well as the public tax, are 
liable for the taxes laid in the preceding year, viz., in 1820? 

The sheriff, the principal in the bond in this case, was elected in 
May, 1821, and of course his term of service, according to law, would 
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expire in a year from that time, and his sureties can be made liable 
only for the taxes which the law imposed upon him the duty of collect- 
ing, or gave him a right to collect, within that period. The extent of 
this right and duty can only be ascertained by the collection and true 
construction of many acts of the Legislature, passed at different and 
distant periods. 

The list of taxable property is to be taken within the last twenty 
working days in July by justices appointed by the county court which 
occurs after the first day of April. These lists are to be returned by 
the justices taking them to the court which happens after July, and 
are to be delivered to the sheriff within forty days after the return is 
so made; but he is not authorized to begin the collection until after 
the first day of April in the ensuing year, with the exception of the 
case where a person is about to remove to avoid the payment of taxes, 
from whom he may collect upon taking certain steps prescribed by law. 
These several provisions are abstracted and abridged from Laws 1801, 
ch. 570; 1814, ch. 872, and 1819, ch. 999, Rev. Code. 

It is manifest, then, that the sheriff was authorized, by virtue of 
his appointment in 1821, to collect those taxes only with the lists of 
which he was furnished after July in that year; and that his 
right to collect such taxes, with the exception before stated, did (396) 
not begin until April, 1822. 

A sheriff who is elected for the first time has nothing to do with the 
lists of the preceding year before he was in office; the clerk has deliv- 
ered them to his predecessor, who alone has the authority to collect 
under them, and the law makes no provision for setting them over to 
the new sheriff, as in the case of prisoners and writs. If he receive 
the lists and collect the taxes, it must be in consequence of some private 
arrangement between his predecessor and himself, which undoubtedly 
cannot bind his sureties in this form of proceeding, for, if it could, 
they would then be responsible for two years instead of one. 

If the sheriff is reélected, as it happened in this case, he is then 
bound to collect the taxes of the preceding year, but this is by virtue of 
his former appointment and under the responsibility of his old bond; 
he collects as sheriff of 1820, not of 1821. Can the accidental circum- 
stance of his being reélected change the principle? 

It is made the duty of the sheriff, immediately on receiving the lists 
of taxable property from the clerk, to set up at the courthouse an ad- 
vertisement informing the inhabitants that he has received such lists 
and holds them ready for inspection, and requesting them to give him 
information of any lands, polls, or other taxable property not given 
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in, and if he receive information and neglect to account with the 
Comptroller agreeably to law, he is subject, besides a fine of a £100, 
to the penalty of £500; but this fine is not to be imposed when the 
sheriff shall account with the Treasurer within six months from the 
expiration of the time allowed by law for his settling with the Treasurer. 
1796, ch. 449, sec. 4. 
(397) The heavy penalty imposed by this law clearly implies that 
the sheriff is empowered and bound to perform the duties by 
which it may be avoided. He has six months from the time he ought 
to account to perform those duties and to be excused from the penalty. 
If, then, the plaintiff’s argument is correct, and a sheriff elected in 
1820 should not be reélected in 1821, it depends not upon himself to 
escape from the penalty, but upon the acts and good pleasure of his 
successor, who is liable to no penalty for the omission that took place 
in the former years. The law would not do such palpable injustice as 
to give a sheriff six months after he ought to account to avoid this 
penalty without intending at the same time that he should have power 
to collect the taxes, by which alone he is enabled to account. 

The clerk of the county court is also directed to return the lists of 
taxables to the Comptroller in September, but it is perfectly clear that 
it cannot be for the purpose of charging the sheriff in the succeeding 
October, for he cannot begin. the collection, under the exception before 
stated, until April in the succeeding year. Why, then, it is asked, 
should this return be made in September, unless for the purpose of 
enabling the Comptroller to settle with the sheriff in the next month, 
October, when the sheriff is bound by law to account? 

To this several answers may be given. The lists returned by the 
clerk in 1820 to the Comptroller will operate as a check upon the sheriff 
when he settles his accounts in the October of the next year and serve 
as a guide to the Comptroller in adjusting the balance, since he will 
have something more authentic to rely upon than the returns of the 
sheriff with whom he is to settle. 

It may be highly important to the public interest that the fiscal 
officers should be furnished with the amount of the taxes laid for the 
current year, to the end that by a comparison with the revenue of the 
preceding year they may ascertain its defaleation or increase, and 

thence cause the necessary communication to be made to the 

(398) Legislature. 
But a decisive answer is that the time of the clerk’s returning 
the lists to the Comptroller has been changed by the Legislature at 
different periods. By the act of 1787, ch. 269, the clerks were directed 
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to return the lists of taxables to the Comptroller on or before the first 
day of December in each year, though by the same act sheriffs are to 
settle with the Comptroller in the months of July, August, and Sep- 
tember, and account with the Treasurer according to the Comptroller’s 
report on or before the first of October. Therefore, the lists returned 
by the clerks to the Comptroller could not possibly be those by which 
the then sheriffs were to settle their accounts in that year. 

In addition to the lists which the clerks are directed to furnish to 
the Comptroller, they must also return a certificate of the names of 
the sheriff and his securities, in order that the Treasurer may enfer up 
judgment against them. Acts 1787, ch. 269, R. C. This regulation 
will bear no other construction than the name of the sheriff to whom 
lists were furnished, and against whom judgment cannot be entered 
up unless he fails to account for the taxes according to those lists. In 
other words, the sheriff is bound to account for the taxes in October, 
1821, for which lists were returned to the county court by the justices 
appointed to take them—furnished to the sheriff by the clerk—and 
returned by the latter to the Comptroller in 1820. 

The principal inconvenience adverted to as arising from this con- 
struction of the several acts on the subject is that, as the sheriff cannot 
begin the collection till April, there will not be time for him to collect 
the taxes: while he remains in office, in the event of his not being re- 
elected the following May. 

But this inconvenience has been foreseen: and provided for by the 
Legislature in the act of 1792, ch. 376, R. C., which gives the sheriff 
power to collect and distrain for the taxes, provided he does so within 
one year from the time he is accountable. Thus a sheriff elected 
in 1820, but not reélected in 1821, has until October, 1822, 
to collect and distrain for the taxes laid in the first mentioned (399) 
year. 

This act was passed to remove doubt which existed relative to the 
power of the sheriff to distrain after the time for which he was ap- 
pointed had expired, and amounts to a plain legislative declaration 
that the sheriff for the year when the lists are returned, and not his 
successor, is bound to collect the taxes, according to them. To what 
end should the sheriff be armed with this extraordinary power to fulfill 
duties which the law did not exact from him, but had thrown upon his 
successor? If the securities of the latter were understood to be respon- 
sible for the tax of the preceding year, it is incredible that a private 
man should be invested with the whole armor of the law for ends un- 
connected with the public interest. But construing the several laws 
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so as to fix the liability of the sheriff for the taxes of the year for which 
he was elected, all is consistent and intelligible. Other subsidiary 
lights might be thrown on the subject by the oath taken on settlement 
with the Comptroller, from the power of the securities after the sheriff’s 
death, and from the duty of the clerk to return the sheriff’s bond and 
name; but it is thought the case is already rendered too plain to require 
a multiplication of arguments. The conclusion is that the securities 
for the year 1821 are not liable for any taxes received by their prin- 
cipal under the lists furnished to him in 1820, but that the securities 
given in 1820 are liable, and consequently there must be a new trial. 
The other judges concurred. 
Per Curiam, 














Reversed. 






Cited: Dickey v. Alley, 12 N. C., 454; Slade v. Governor, 14 N. C., 
368; Barker v. Munroe, 15 N. C., 415; S. v. Long, 30 N. C., 419; 
Cofficld v. McNeill, 74 N. C., 537. 













(400) 
CHERRY v. SLADE. 





1. When a record comes up to this Court, and with it a statement by the 
clerk that the appeal bond sent up is taken in a penalty less than that 
directed by the presiding judge, and it appears from affidavits that the 
penalty inserted in the bond was so inserted from a misunderstanding 
on the part of the clerk, the Court will consider the bond sent up as an 
appeal bond, if it appear that the penalty is sufficiently large. 












2. A certiorari is granted by this Court, on facts uncontroverted, apparent 

on the records, or papers before the Court; but a rule is proper when 
the application is made on facts not so apparent. But in all cases when 
the certiorari is returned the facts may be controverted. 







3. In ordinary cases, fixing the time of notice to take depositions belongs 
to the judge who orders commissions; but where it appeared from the 
record that an order was made granting commissions, but fixing no 
time of notice, it was Held, that if the parties disagreed on this point 
the judge who presided when the depositions were offered should deter- 

mine on the sufficiency of the notice. 














4. In an action for slander, in charging the defendant with having sworn 
falsely as to the residence of an individual, declarations made by that 
individual as to his residence, not in the presence of the plaintiff, are 

" inadmissible as evidence against him; but on a mere abstract question 

as to the residence of an individual, that fact depends so much on intent 
that declarations made by the individual, accompanying and explana- 
tory of his bodily presence, are admissible as part of the res gestu. 
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Aotton for slander tried before Badger, J., at Spring Term, 1823, of 
Martin. 

Gaston, in this case, suggested a diminution of the record because 
it did not show that an appeal was granted until after the adjournment 
of the court below, and moved for a certiorari. 

The record stated that the issues in the cause were submitted to a 
jury, who found a verdict for the defendant; that a motion was made 
for a new trial; that the motion was overruled, and judgment rendered. 
These facts were officially certified by the clerk under seal, and then 
followed a statement by the clerk that an appeal was prayed and 
granted to this Court, and an appeal bond in the penalty of 
$1,000 was filed, but, owing to its escaping the recollection of (401) 
the clerk, no entry of the appeal was made on the record. The 
clerk also stated that the appeal bond was filled up with a penalty less 
by $500 than that which the judge had directed, which arose from the 
clerk’s not having heard what amount the judge directed as the penalty 
of the bond, and this error was not discovered by the clerk until after 
the adjournment of the court. 

A statement of the case made for this Court by the presiding judge 
below also accompanied the record and concluded with the remark that 
an appeal to this Court was prayed by the plaintiff. 

Gaston then read the affidavit of the clerk below, containing the same 
facts set forth in his statement, and also the affidavit of the clerk of the 
county court of Martin, confirming that statement, and adding that 
the clerk was absent from the court room, preparing a bond when the 
judge directed the bond to be in the penalty of $1,500, instead of $1,000, 
the sum first agreed on. The affidavit of the defendant himself was 
then read, and from its contents it appeared that the defendant had 
signed the bond tendered him by the clerk, as had also his securities, 
presuming that all was properly done; that the defendant and his 
securities were willing to file a bond to any amount, and that $1,000 
was far more than sufficient to satisfy all the costs of the suit; that as 
soon as he understood there was some difficulty as to the penalty. of 
the bond he executed another for $1,500, with ample security, and now 
stood ready to give any further security this Court might require. 

Hogg opposed the issuing of a certiorari and contended that the 
utmost that could be done under these circumstances was to grant a 
rule; that as to the affidavits, that of Cherry, the defendant, did 
not show that any securities were ever tendered to the court, nor (402) 
did it explain the cause of the omission; it did not show that 
either Cherry or his counsel was mistaken as to the amount of the bond 
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directed by the judge, and the other affidavits merely showed that the 
clerk was mistaken. 
But the Court directed a certiorari. 


Henpverson, J., remarking that, to settle the point of practice, it 
might be well to observe that a certiorari is granted on facts uncontro- 
verted, apparent on the record.or papers before the Court, but a rule 
is proper where the application is made on facts not so apparent. But 
as in all cases we permit the facts to be controverted when the certiorari 
is returned, it is the same thing as granting a rule only. 

On the return of the certiorari it appeared to be an action for slander, 
in charging the plaintiff with perjury, that had been tried before 
Badger, J., at Martin Spring Term, 1823. 

The jury having been charged with the cause, the plaintiff produced 
a notice to the defendant, returned by the sheriff executed on 9 January, 
1821, to take the depositions of William Wilson and others on 12 
February, 1821, at the house of Daniel Cherry, in Wilson County, 
State of Tennessee, and offered to read the depositions taken accord- 
ingly. ‘This suit had been removed originally from Martin to Edge- 
combe, and from Edgecombe back to Martin, and the depositions were 
taken under a commission issued by the clerk of Edgecombe court. 
They were not taken by consent of parties, and there was no special 
rule to take depositions in this cause which prescribed the time of 
notice, nor did it appear that there was any general rule of Edgecombe 
court under which the depositions were taken. The presiding judge 

offered to receive any evidence of the existence and terms of 
(403) such rule, and no such evidence being offered, he decided that 

the depositions were inadmissible. Upon the trial of the issues 
it was material for the defendant to show that a certain Daniel Cherry 
did not reside in the county of Martin on 6 April, 1809. Testi- 
mony was given of his having removed to Tennessee in 1802, and that 
he was in the habit, from that time up to 1810, of frequently passing 
and repassing between Martin County and Tennessee. The defendant 
then offered to prove declarations of Daniel Cherry, made in Tennes- 
see and Martin County, between 1802 and 1809, before any controversy 
arose as to his place of abode, explanatory of his presence in the one 
place or the other. This testimony was objected to by plaintiff, but 
received by the court, and the jury was instructed that these declara- 
tions were not evidence of themselves against the plaintiff, but that, 
taken in connection with his coming and presence and business in 
Martin or Tennessee, and as explanatory thereof, they were proper to 
go to the jury, and from them they were at liberty to infer residence 
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from the facts and declarations taken together, if satisfactory to them. 
A verdict was returned for the defendant, and a new trial was moved 
for, because the depositions were rejected and the declarations of Daniel 
Cherry received. A new trial was refused; judgment and appeal. 


Gaston for appellant. 
Hogg contra. 


Henperson, J. It does not appear upon the record for what (408) 
cause the depositions were rejected. If because the presiding 
judge conceived that in this case he had not the power to decide on the 
question of notice, I think he erred, and that this Court can interfere ; 
but if he thought the notice too short, it was matter for his discretion, 
and this Court cannot interfere. I say in this case, for in ordinary 
cases the question of fixing the time of notice belongs to the judge or 
court which orders the commissions; but it appearing in this case from 
an entry on the record that commissions were to issue to both parties, 
and nothing being said about notice, it was thereby virtually agreed by 
the parties that, if they should disagree on this point, it should be de- 
cided by the judge who presided when they were offered in evidence; 
for who else was there to decide? And, besides, if the law was so 
imperative that the consent of the parties could not confer this power, 
the court would grant a new trial as the only mode by which one party 
should not obtain an advantage by violating his agreement relative to 
the conducting of the cause; but it may be that the judge acted on the 
other ground, to wit, he though the time of notice too short; if 
so, this Court cannot interfere. (409) 

[ think that the declarations of Cherry made in the absence of 
the plaintiff ought not to have been received, but had it been a mere 
abstract question as to the residence of Cherry, that fact depending 
so much on intent, declarations accompanying and explanatory of acts 
were admissible, for then they are properly a part of the thing done; 
but the question here was not whether Cherry resided in Martin or 
Tennessee, but whether the oath that the plaintiff had sworn to, to wit, 
that he was a resident of Martin, was false and corrupt. The mere 
declarations of Cherry, made in his absence and which never came to 
the knowledge of the plaintiff, ought not to affect him; but it is said 
that, after having proven Cherry’s residence not to be in Martin by these 
declarations (for by offering the declarations it is admitted that the 
evidence is not sufficient without them), they will afterwards bring 
home a knowledge of these declarations to the plaintiff. The same 
evidence which would do this would prove that Cherry made them; 
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such, therefore, could not be their object, but to mislead, for if they 
should fail to bring the knowledge home to Cherry the evidence ought 
not to weigh anything, and yet what power could efface its impressions 
from the jury. It would be in vain that the judge should tell them to 
disregard it; the impression is made upon their minds and it cannot 
be effaced. I therefore think that a new trial should be granted. 


Taytor, C. J., concurred. 


Haru, J., dissentiente: 1 think, as long as an order had been made 
in this case that the parties might proceed to take depositions, it was 
competent for the court on the trial of the cause to judge of the reason- 
ableness of the notice given of the time of taking them. However, it 

is not necessary to give any opinion on this point, as the court 
(410) might have been of opinion that the notice given was not reason- 
able, and of that I think the court had the sole right of judging. 

With respect to the declarations of Daniel Cherry, I think they were 
properly received under the restrictions laid upon them by the court. 
They are not evidence of themselves, but only intended to explain the 
conduct and movements of the person from whom they came. It, like 
all other competent evidence, is open to observation when received, but 
no general rule can be laid down respecting it. If Daniel Cherry’s 
declarations were different from the evidence given by the present 
plaintiff in the former suit in which he was sworn as a witness, it might 
be proper to ascertain whether Darling Cherry had had a knowledge 
of these declarations. If he had not, they should operate but little 
against him, for it might be that Daniel said he was, and really was, 
a citizen of Tennessee, and Darling might have believed he was a citizen 
of Martin. But these are considerations for the court and jury. From 
the consideration of all the cireumstances in this case, I think the rule 
for a new trial should be discharged. 

Per Curiam. : New trial. 


Cited: Bank v. Hunter, 12 N. C., 122. 
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(411) 
RUFFIN v. ARMSTRONG. 


A. being embarrassed, and having a promissory note payable to himself, in- 
dorsed and delivered the note to H., his clerk, with instructions to raise 
money on it by a sale of it to the plaintiff, and at the same time directed 
the clerk to conceal from the plaintiff that the note was his (A’s) prop- 
erty. The clerk sold it to the plaintiff at a discount of 33% per cent, 
and represented it as his own property, and indorsed the paper to the 
plaintiff without recourse to himself in the event of the failure of others 
who were liable on it. In a suit by the plaintiff against A., it was held 
that the transaction was usurious. 


Arpreat from Donnell, J., at Wayne. 

In this case the plaintiff declared as indorsee of a promissory note 
against the defendant as indorser. The note and indorsements were 
as follows: 


On demand 13 September next, with interest from 10 December next, 
we or either of us promise to pay to Joseph Armstrong, or order, 
$911.28, for value received. Witness our hands and seals, this 13 
September, 1819. Joet ALTMAN, (L. 8.) 


Joun Dunn, (1.8.) 
Ben. Savts, (1. 8.) 


I indorse the within note to Bennett J. Halleome, for value received, 
this 2 October, 1819. Jos. ARMSTRONG. 


I assign the within obligation and the above transfer to Henry J. G. 
Ruftin, or his order, but am not myself bound in case of failure. 
October 2, 1819. B. J. Haticome. 


The defendant relied on two grounds of defense: (1) the want of 
due diligence in the demand of the makers, and notice to the indorser; 
and (2) that the indorsement of the defendant was part of an usurious 
transaction, and therefore void. The facts were as to the indorsement, 
that the defendant, being the holder of the note, was desirous of raising 
money, and being informed by his clerk, Halleome, that the 
plaintiff was in the habit of buying notes, it was indorsed by the (412) 
defendant to Halleome, with a request that he (Halleome) should 
sell it to Ruffin as his property. Halleome accordingly did sell the 
note to Ruffin for $600, and at the time concealed the fact of his agency 
and represented the note as his own. In the whole transaction Hall- 
come (as he stated) was but the agent of the defendant, and paid over 
to him immediately the money which he received from Ruffin. 
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On this part of the case Donnell, J., who presided, charged the jury 
that if they should believe the indorsement by Armstrong, the defend- 
ant, was made with a view of raising money by a sale of the note to 
Ruffin at a discount greater than the legal rate of interest, and that in 
the whole transaction Hallecome was merely the agent of the defendant 
Armstrong, having no interest in it himself, and that plaintiff took 
this note of $911.28 with the general indorsement of the defendant and 
paying therefor only the sum of $600, then the indorsement of the 
defendant might be considered as made immediately to the plaintiff 
Ruffin, and the transaction was usurious, although Ruffin was ignorant 
of the agency of Halleome, and believed him to be the real owner of 
the note. 

The jury returned a verdict for the defendant on the ground of usury. 
A new trial was refused the plaintiff, and judgment rendered, from 
which there was an appeal. 




















(iaston and Mordecai for appellant. 


Seawell, Ruffin, and Hawks for appellee. 









Taytor, C. J. The act of Assembly which the defendant 
pleads and insists is violated by the indorsement sued on pro- 
hibits the taking, directly or indirectly, for loan of any moneys, wares, 
merchandises, or commodities whatsoever, above the value of £6, by 
way of discount or interest, for the forbearance of £100 for one year; 
and makes utterly void all bonds, contracts, and assurances whatsoever, 
made upon usury. 

In the construction of this part of the act which sets aside the 

usurious transaction, the Legislature must be understood to 
(417) comprehend every device and stratagem intended to evade the 

law, and although it be not proven in direct terms that there 
was a loan and a taking of more than legal interest for the forbearance 
of repayment, yet if the appearance of a loan and forbearance be 
evaded or concealed by some artifice contrived for that purpose, when 
in truth it was such, the law will equally avoid it, for as a great judge 
has observed, “Where the real truth is a loan of money, the wit of 
man cannot find a shift to take it out of the statute.” 

The Legislature has fixed the rate of interest on principles of policy, 
which are at least as powerful now, under the improvement of the 
State, in all its aspects, government, population, manners, and com- 
merce, as they were nearly a century ago, when the law was passed. 
It is not less important now than it was then to restrain the power of 
amassing wealth without industry, and to prevent those who possess 


(416) 
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money from sitting idle and fattening on the toil of others. It is not 
less important to prevent those who desire profit from their money 
without hazard from receiving larger gains than those who employ 
it in undertakings attended with risk calculated to encourage industry 
and to multiply the sources of public prosperity. Nor is it less im- 
portant to facilitate the means of procuring money on reasonable terms, 
and thereby to render the lending of it more extensively beneficial. 
Hence, courts of justice ought to watch with jealousy against any 
attempt to evade the statute, lest persons under the disguise of ordinary 
dealings should be allowed to obtain more than legal interest. 

I have availed myself of the very full and able discussion which this 
case has undergone from the counsel on both sides, and of the authori- 
ties and illustrations which their industry and learning have furnished 
the Court; and after all these lights my mind has settled down in the 
conviction that the transaction now before us, though veiled with more 
than ordinary precaution and so dexterously contrived as to in- 
vest it with a plausible exterior, is in truth and substance a (418) 
shift to evade the statute. 

It is contended, in the first place, that this was a fair sale of the bond, 
which the plaintiff might lawfully purchase for less than the sum due 
upon it, and afterwards receive the whole amount with interest. The 
legality of such a sale cannot be questioned. But the character and 
substance of this transaction bespeak it to be a loan of money, although 
the parties constantly speak of a sale, and not a whisper is heard 
relative to a loan. 

But if it had been a sale in truth, Armstrong would have had nothing 
more to do in the affair than to receive the price and leave Ruffin to 
obtain the money as he could from the obligors. The money was to 
be raised for Armstrong’s benefit, and if he had meditated a sale of 
the bond he would undoubtedly have withheld his indorsement. But 
by adding that to the bond, he undertook on his part to repay the 
money which should be raised on it in the event of the obligor’s delin- 
quency. This appears to me to be the unequivocal characteristic of a 
loan, that the money is in all events to be repaid with interest by the 
borrower himself or out of his funds, except in the cases where a con- 
tingeney is introduced merely for color and for the purpose of avoiding 
the statute. A sale of the bond, on the contrary, would have left no 
recourse to Ruffin, except the liability of the obligors, on whose credit 
alone the bond would have been purchased, and who would have received 
no part of the price which he had paid for it. 

The force of this conclusion is attempted to be weakened by the 
circumstance that there was no communication between Armstrong 
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and Ruffin, and that the latter dealt wholly with Halleome, who repre- 
sented himself as owner of the bond. But Halleome was the agent of 
Armstrong, and authorized by him to create a privity between himself 
and any person to whom the bond should be transferred. And 
(419) the law looks to the substance and essence of the contract, to the 
plot and structure of the drama, not to the dramatis persone ; 
for upon no other principle could it have been decided (as in Lowe v. 
Waller, Doug., 735) that a bill of exchange given upon an usurious 
consideration is void even in the hands of an indorsee for valuable 
consideration without notice of the usury. Is the plaintiff in this case 
entitled to the same consideration with an innocent indorsee? Did 
he not make an usurious agreement with Halleome, not to be enforced 
against him, it is true, but against his principal, Armstrong? And I 
might add another question, Why was Halleome’s indorsement made 
without recourse upon himself? It is said in the case cited that the 
most usual form of usury was a pretended sale of goods; and in this 
State the most usual form, and that by which the statute is most suc- 
cessfully evaded, is a pretended sale of bonds and notes. If the statute 
ean be evaded because the person who received the money represented 
himself as the owner of the note, when in truth he was not, and he by 
his indorsement could give a right of recovery against others which 
could not be had against himself, then nofhing would be more easy 
than the process of committing the offense without incurring the 
penalty. But if it be, as the sages of the law tell us, a law made “to 
protect men who act with their eyes open, to protect them against 
themselves,” then ought the construction of the law to be liberal enough 
to suppress the offense in whatever garb or form it may appear, more 
especially since the Legislature has studiously avoided particularizing 
specific modes of usury, because that only led to evasion, but to enact 
generally that no shift should enable a man to take more than the 
legal interest upon a loan. 
If Ilalleome had been in truth the owner of the bond, and had bona 
fide sold it to Ruffin with Armstrong’s indorsement, but without his 
own, the transaction might have been sustained, for in that case 
(420) there would have been no stipulation for the repayment of the 
money by the borrower. But as the case stands, Ruffin’s title 
is vitiated by being derived through Hallecome’s indorsement, made on 
an usurious consideration. Ruffin could not recover from Halleome, 
for his indorsement was without recourse; Halleome could not recover 
from Armstrong, for his indorsement was without consideration, except 
the usurious one which was paid to Halleome for his use; nor could 
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Ruffin in a suit against Armstrong protect himself by those authorities 
which say that a note originally good shall not be vitiated by a subse- 
quent indorsement that is usurious (which authorities, however, have 
been overruled by later cases cited at the bar), because here the suit is 
not against the obligors, but against the indorser, who indorsed it for 
the purpose of having it discounted for his own use; his indorsement 
therefore was a new contract. The opinion of a late distinguished 
judge in a sister State is so applicable to this view of the question, and 
conveys my sentiments so much more perspicuously than I could myself 
express them, that I beg Jeave to quote his words: “TI take it to be clear 
that if « bill or note be made for the purpose of raising money upon it 
and it is discounted at a higher premium than the legal rate of interest, 
and where none of the parties whose names are on it can, as between 
themselves, maintain a suit on the bill when it becomes mature, pro- 
vided it had not been discounted, that then such discounting of the 
bill would be usurious, and the bill would be void.” 15 Johns., 56. 
The same question again occurs in 17 Johns., 17, and is decided the 
same way. Every position stated in the opinion quoted applies to the 
facts of this case so exactly that it may be said mutato nomine, de te 
relatio narratur. Upon the whole I am clearly of opinion that the 
charge of the judge was perfectly correct, and that there ought not to 
be a new trial. 


Haut, J. The bond in question was assigned by the defend- (421) 
ant to Halleome, for the purpose of being assigned by Halleome 
to the plaintiff, thereby to raise money for the defendant. The note 
was transferred accordingly for $900, and $600 only was loaned to 
Armstrong. I say it was loaned, because the plaintiff had taken the 
defendant’s obligation or indorsement to return it, and I must say 
the contract was usurious, because a greater premium than 6 per cent 
per annum was reserved for the use of it. This appears to me to be 
the common case of usury. Halleome had no interest whatever in the 
transaction. The contract really was between Ruffin and Armstrong; 
the one loaned the money, the other received it and made his indorse- 
ment to secure and repay it. But it has been argued that, as Halleome 
declared to Ruffin that he was the real proprietor of the note, and as 
he did so in consequence of a fraudulent combination and agreement 
of Armstrong and himself, entered into for that purpose, Ruffin should 
be considered a fair purchaser of the note from Hallcome, and, let the 
contract between the plaintiff and Halleome be what it may, Armstrong 
should not be considered as a party to it, but bound to pay the full 
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amount of the note to the plaintiff, because there was no usurious con- 
tract between Armstrong and Halleome. 

Whether the assignee of a bond upon a usurious consideration can 
recover against the obligor when the bond was given upon no illegal 
consideration, this ease does not make it necessary to decide, because 
this is not that case. Armstrong never was indebted to Hallcome. 
Of course Halleome never could have brought suit against him and 
recovered, Armstrong became debtor to Ruffin in the first instance. 
No doubt Halleome deceived Ruffin when he declared himself to be 
the owner of the note, but his declaration to that effect did not make 
him the owner; facts were not thereby altered. All that Halleome did 
was to make an assignment to Ruffin to enable him to sue Armstrong, to 

whom the money was in fact loaned. That assignment completed 
(422) the first contract that was made between those three persons. I 
therefore think the rule for a new trial must be discharged. 


Henperson, J., concurred. 
Per Curiam. No error. 


Cited: Collier v. Nevill, 14 N. C., 34; Jones v. Cannady, 15 N. C., 


88; McElwee v. Collins, 20 N. C., 351; Long v. Gantley, ib., 460; Ward 
v, Sugg, 113 N. C., 490, 496. 





McKINNA vy. HAYER ANnpb THE Executors or SAMUEL PICKENS. 


A. became the subscribing witness to an instrument executed by his father. 
On the trial the handwriting of A., who lived without the State, was 
proved. The defendant then offered the deposition of A., taken after 
the death of his father, to prove that the instrument never was de- 
livered. It appeared that the father of A. had made a will, and it was 
Held, that the deposition was admissible in evidence until the plaintiff, 
by the production of the will, showed an interest in A., the witness. 


CoveNANT, brought on an instrument signed by the defendant Hayer 
and by Pickens. On the trial at Mecxiensure, before Daniel, J., the 
plaintiff called on witnesses to prove the handwriting of William Pick- 
ens, subscribing witness to the instrument, who resided without the State. 
They proved not only the handwriting of the witness, but also that of 
the obligors. The defendant then offered to read the deposition of the 
said William Pickens, taken since the death of the obligor, Samuel 
Pickens, to prove that the instrument never was delivered. This testi- 
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mony was objected to because William Pickens was the son of Samuel 
Pickens, the obligor. The will of Samuel Pickens was not intro- 
duced, and it did not appear to the court that William Pickens 
had any interest under the will, or that any part of the estate of 
Samuel Pickens was left undisposed of by the will, but it was proved 
that if there was no will he was an heir and distributee of the 

said Samuel. The defendants further contended that they had (423) 
an interest in the testimony of W. P. at the time the transaction 

took place, and any subsequent interest thrown on the witness by the 
act of Providence or the operation of law, should not deprive them of 
his testimony. The court permitted the deposition to be read, and it 
appeared from it that the instrument had never been delivered, but 
was surreptitiously obtained by plaintiff and put in suit. The jury 
found that the instrument was not the act and deed of the defendants. 
A new trial was moved for on the ground that W. Picken’s deposition 
was improperly received; the motion was overruled, and from the judg- 
ment rendered plaintiff appealed. 


Wilson for plaintiff. 
Gaston contra, 


Hart, J. If the father of the witness whose deposition is (425) 
objected to had died intestate, I think the deposition ought not 
to be read for an obvious reason, that the rights ‘and property of the 
father by law devolving on the son, he would thereby be interested in 
this suit and of course would not be competent to give evidence; but 
it appears that the father made a will, in which no doubt he has dis- 
posed of all his property; perhaps he may have given it, or part of it, 
to this very son, or may have given him nothing. By making a will 
we may conclude that nothing has fallen to him by operation of law, 
for if the father had been contented with the disposition which the law 
would have made of his property he would not have made a will. I 
think as an interest in the son was not shown by producing the will of 
the father, the court were right in receiving the deposition of the son, 
and a new trial ought not to be granted. 


Taytor, C. J., concurred in this opinion. 


Henperson, J., dissentiente: The deposition of William Pickens 
was offered in evidence by the defendants and objected to by the plain- 
tiff, and the facts show that he is the son of Samuel Pickens, the 
testator of one of the defendants, which testator was one of the obligors 


235 








IN THE SUPREME COURT. [9 





McKINNA v. HAYER. 








named in the bond sued on, to repel which objection it was answered 
that Samuel Pickens left a will, as it appears by the proceedings in this 
case, for one of the defendants, is called in court as his executor; 
there was no other evidence that he made a will and of course none of 
its contents. The objection to the reading of the deposition was over- 
ruled. The deposition was taken after the death of Samuel Pickens. 
think the deposition was inadmissible, for the interest of the child in 

the estate of his father is not divested by showing that there is a 
(426) will, without showing its contents also. How the laws of Eng- 

land may be on the subject, I am unable to say, for no authority 
was cited on the point. I have been unable to find any, but with 
deference to the opinion of my brethren, I am very clear that under 
our law the deposition was inadmissible. In England the making of a 
will is emphatically the appointment of executors, for by that appoint- 
ment all the property passes to them and no use or trust arises to any 
one, unless they appear upon the face of the will either by express 
bequests or legacies, or by construction, that is, by showing that it wa» 
not designed that the executors should take beneficially. With our 
law it is directly the reverse. Executors are trustees for the next of 
kin, unless it is shown that the next of kin are excluded. It therefore 
appears to me that the witness being next of kin to the testator, it 
should have shown that he was excluded by the will, for unless the will 
disposes of all the property, he is interested—the reverse of the English 
law, which gives to the executor all the property but that which is taken 
from him by the will. I do not think that there is any weight in the 
argument that the plaintiff gave credit to the witness by proving his 
handwriting to the deed as evidence of its execution. At the time he 
did that act, to wit, attested the deed, he was disinterested. The plain- 
tiff was willing to take his statement made at that time, but not since 
he became interested. I therefore cannot concur in the opinion of the 
Court, but think that the rule for a new trial should be made absolute. 





Pex Curiam. No error. 
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(427) 
STEPHENSON v. McINTOSH & MURCHISON.—From Robeson. 


The act of 1820 relative to the removal of debtors must be considered a total 
repeal of the act of 1796 on the same subject, and, therefore, a plaintiff 
who sued out his writ in February, 1821, and declared on the act of 1796, 
was nonsuited. 


Tue plaintiff in this case sued out his writ 8 February, 1821, and 
declared on the act of 1796, and on the trial gave such evidence of a 
just debt due him from Roderick McIntosh, and of the removal of the 
said Roderick from the county of Cumberland to the county of Moore 
in October, 1820, and of the other material facts necessary to sustain 
his action, as was proper to be left to the jury. The defendant con- 
tended that the act of 1796 was repealed by the act of 1820, without 
any exception or saving by which this action could be maintained. 
The court, on this ground, nonsuited the plaintiff. He moved for a 
new trial, which was refused, and the defendants had judgment for 
costs. Plaintiff appealed. 

Act or 1796. 


Be it enacted, etc., that from and after the first day of May next, 
when any person who has resided six months or more in any county of 
this State shall be about to remove out of the same, either by land or 
water, it shall be his duty to advertise his intention of removal in at 
least three public places of the county ten days previous to his removing, 
one of which advertisements shall be set up at the door of the justice of 
the peace to whom such person may intend to apply for a certificate of 
his having so advertised, or at such other public place on the premises of 
said justice as he may direct; and if any person or persons shall remove, 
or knowingly assist to remove any debtor or debtors out of the county 
in which he shall have resided for the space of six months or more, who 
shall not have advertised himself in the manner as by this act required, 
and shall have procured a certificate of the same from under the hand 
of some justice of the peace of the county, then such person so removing, 
or knowingly assisting to remove such debtor, shall be liable to pay 
all debts which the person so removed might justly owe in the 
county from which he was removed; which debts may be recov- (428) 
ered by the person legally entitled thereto by an action on the 
case: Provided, suit shall be commenced for the same within twelve 
months from the time the proof of such removal shall come to the 
knowledge of the person to whom the debt was so due, any law to the 
contrary notwithstanding. 
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Act or 1820. 


An act to repeal an act passed in the year 1796, entitled “An act to 
punish persons for removing debtors out of one county to another, 
or out of the State,” and for other purposes. 

1. Be it enacted, ete., That an act passed in the year 1796, entitled 
“An act to punish persons for removing debtors out of one county to 
another or out of the State,” be and the same is hereby repealed. , 

2. Be it further enacted, That if any person or persons shall remove or 
shall aid and assist in removing any debtor or debtors out of any county 
in which he, she, or they shall have resided for the space of six months 
or more, with an intent by such removing, aiding or assisting to delay, 
hinder, or defraud the creditors of such debtor or debtors, or any of 
them, then such person or persons so removing, aiding, or assisting 
shall be liable to pay all debts which the debtors or debtor so removed 
shall or may justly owe in the county from which he was so removed ; 
which debts may be recovered by the creditors respectively, who may 
be entitled thereunto, their executors or administrators, by an action on 
the case: Provided, such suit shall be commenced within three years 
from and after the time of such removal. 


Gaston for plaintiff. 
Ruffin contra. 


Taytor, C. J. It appears to me that the two acts of 1796 and 1820 
are constructed upon principles and intended to suppress acts so dif- 
ferent from each other that the last would of itself have operated 

(430) a repeal of the first upon the rule leges posteriores, ete. An 
action under the first statute must be brought within a year from 

the time the removal came to the knowledge of the plaintiffs. An 
action under the law of 1820 must be brought within three years from 
the time of removal. If then an action is brought under the first law, 
upon the supposition that it is not repealed, and the limitation of the 
second act is applied because the offense was committed after it, and 
the plaintiff is able to prove a fraudulent removal, it follows that the 
defendant may be liable after the period when he stood acquitted by the 
first act. The effect of this construction is to give a highly penal law 
a retrospective force, for a person who removed a debtor, with whatever 
intention, is not liable at all under the act of 1796, provided advertise- 
ments were duly made; yet if by superadding a fraudulent intent he 
could be made liable, and be then relieved upon the limitation of the 
first law, he would be repelled by the answer that the act described in 
the declaration was not the one which the law of 1796 had barred within 
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a year. I cannot perceive what necessity there was for declaring on 
the act of 1796, when the wrong complained of was committed after 
the enactment of that of 1820. 

Whatever doubt, however, there might be as to the consistency of 
these two laws, if that were the sole question, and if in obedience to 
the advice of Lord Coke in Foster’s case the statutes ought not to be 
abrogated by any constrained construction out of the general and am- 
biguous words of a subsequent statute, but that it is “to be maintained 
with a benign and favorable construction,” these two laws could stand 
together; yet when the latter was made expressly to repeal the former, 
and does repeal it in so many words, I feel myself directed by the 
legislative will, and in adjudging the act of 1796 to be repealed, 
that I am traveling over the “ancient highways” of the law. (431) 


Hatt, J. This action is brought after the act of 1820 had repealed 
the act of 1796, but the alleged cause of action happened before that 
time, and while the act of 1796 was in full force, and if it can be sus- 
tained it must be upon one or the other of these acts, or upon both of 
them, for at common law the removal complained of was no offense. 
I think it cannot be sustained upon the act of 1796, because the act of 
1820 totally repeals it, and it would seem equally clear that it could 
not be sustained upon the act of 1820, because the alleged cause of 
action happened before its passage, and I should think it could not 
rest upon both acts for its support, because only the act of 1820 was 
in force at the time of the institution of this suit. 

In addition to these considerations, it may be observed that that 
which would amount to an offense under the act of 1796 would be no 
offense under the act of 1820; and that which is an offense under the 
act of 1820 would not have been an offense under the act of 1796. Thus, 
if before the act of 1820, one person had assisted another to move out 
of the county with the most wicked and fraudulent ‘intent, yet if he had 
given due notice thereof as the law directs, he was guilty of no offense 
for which an action could be sustained ; but if such notice was not given, 
he subjected himself to an action, however innocently the act was done. 
Under the act of 1820 the person doing the act is only answerable if he 
does it with a fraudulent intent; notice is immaterial. Under the first 
act the intent was nothing if due notice was given; under the last act 
the intent is everything, whether notice be given or not. A new trial, 
I think, should be refused. 


Henverson, J., dissentiente: The plaintiff in this case declares that 
the defendant, with an intent to injure and defraud the plaintiff, and 
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to deprive him of a just demand which he had against C. D., 
(432) aided and assisted the defendant, in the year 1818, to remove 

himself out of the county, with all the averments necessary to 
bring the case within the operation of the act of 1796. The judge 
before whom the cause was tried was of opinion that the act of 1820 
so entirely annulled the effect of the act of 1796 that no penalty in- 
flicted by that act could be enforced, although an action might be pend- 
ing for the penalty when the act of 1820 was passed. It is in this way 
I understand the record, and shall so consider it. That the act of 
1820 repealed the act of 1796 cannot be denied, for, independent of 
other reasons, there are express words of repeal, but it does not follow, 
in my understanding, that this penalty is waived or released by the 
Legislature. It is admitted that all penalties exist by the will of the 
Legislature, and that any time before they were actually inflicted the 
Legislature may remit or release, whether suit is pending for them or 
not, and whether at the instance of an informer or party grieved. It 
is also admitted that this is a penalty, for the amount of the debt is 
inflicted, regardless of the actual injury sustained by the plaintiff. 
When the act was done, to wit, in 1818, there was a law in being which 
made it penal, and the question is, Has the Legislature done anything 
from which it can be discovered that they no longer wish the penalty 
to be inflicted? In an act of repeal generally there is not any express 
declaration that the penalties incurred, and not inflicted, by the re- 
pealed act shall be remitted, but courts of justice, whose business and 
duty it is to construe the acts of the Legislature, have found or think 
they have found an intent in the Legislature to remit the penalties on 
the simple ground that if an act is not of itself criminal today it was 
not criminal yesterday, and if prevented yesterday, it arose either from 
mistaken principles of justice, or from some principle of policy which 
no longer existed, and the very act of repeal was evidence of the one 

or the other. The courts, therefore, by this or some such mode 
(433) of argument, arrived at the conclusion that the Legislature no 

longer desired to inflict the penalty. This was in cases of simple 
repeal; but the Legislature might, as they have done in numerous cases, 
repeal the law, and by the words thereof give the repealing law entirely 
a prospective operation, as by declaring it should not affect any penal- 
ties incurred under the repealed law. In the law of 1820 there is no 
declaration that penalties incurred under the act of 1796 shall be re- 
mitted, but there are the strongest reasons to believe, nay, a doubt 
cannot be raised, that it was not designed to remit such a penalty as 
was incurred by the act charged in this declaration, for in the very act 
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of repeal this act is subjected to the very same penalty as it would 
have been under the act of 1796; without express words such intent 
cannot be inferred. Jn 1819 an act is done, which, under the act of 
1796, is penal. In 1821 an act, in every respect the same, is done; 
the latter act is: punishable under the act of 1820, and yet the very 
same act, without any express words, protects the act done in 1819 
from punishment; that is, from an act of the Legislature declaring a 
certain act to be criminal and inflicting punishment, an inference is 
drawn that the act is no longer criminal, and that no punishment shall 
be inflicted on it; thus, the act of 1796 declares that if a person shall 
aid or assist in the removal of a debtor (and if he does it with a fraud- 
ulent design he is not bettered), certain requisites not being complied 
with, that such person shall pay the debts of the debtor; by the act of 
1820 it is declared that if a person shall fraudulently assist a debtor 
he shall do the same thing; this, it is said, is evidence that the Legisla- 
ture no longer designed to punish the act. The present defendant, in 
1818, when the act of 1796 was in force and attached on his acts, aided 
and assisted a debtor to remove, that debtor not having given notice or 
taken the precautions required by the act, but he went further than what 
was necessary to render him liable under the act of 1796; for it is 
charged that he aided with a fraudulent intent, which I presume 

will not take the case without the act. I see nothing in the act (434) 
of 1820 which shows an intention in the Legislature no longer to 

inflict penalties for such acts. It is said that the act of 1796 protects 
the most fraudulent aider, if the requisitions of the act are complied 
with, and that under 1820 an innocent one is protected without precau- 
tions, and that a guilty one is not. This is admitted. This suit is 
not brought or supported by the act of 1820: it is founded entirely on 
the act of 1796. Anything necessary to charge him under that act 
must be shown, and every defense under that act is allowable. That 
statute attached on the transaction; it governs it. By that shall the 
parties be judged, not on the two together, farther than to look into the 
latter for the sole purpose to ascertain if the penalty is expressly or 
constructively waived or remitted. 

In answer to the objection that more is stated in this declaration than 
is necessary to support the action, to wit, the fraud, and that the defend- 
ant must have the spirit of prophecy to foretell that it would be neces- 
sary; I find it here, and if a person not gifted with the same spirit should 
declare on the act of 1796, so as barely to bring the case within the act, 
and pending the suit. the law of 1820 should have been passed, the 
court would permit the alteration to be made in the declaration, under 
their general power of allowing amendments, if the plaintiff should 
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require it and believe that he could superadd the proof of fraud to the 
other allegations, and thus exclude the idea of remission or release 
apparent in all cases depending under the act of 1796, where the as- 
sistance was not given fraudulently. I therefore think that the opinion 
of the presiding judge was wrong in declaring that the act of 1820 was 
a total repeal of the act of 1796, and that under no circumstances could 
the action be maintained. 

Per Curtam. 





Affirmed. 






















(435) 


Dore ON Demise oF PRITCHARD et AL. v. TURNER.—From Pasquotank. 






When those who claim the inheritance are of equal degree, and none of them 
can claim a preference by representing the acquiring line, all are equally 
entitled, although some of them may be of the half blood. 














Srectar verdict in ejectment. It was found by the jury that Thomas 
Symons was seized and possessed in fee of the lands mentioned in the 
plaintiff’s declaration; that the said Thomas died intestate in 1790, 
leaving a widow, Ann, and leaving, as his heir at law, an only child, 
Sarah; that Sarah intermarried with Joseph Jordan, and died intestate 
2 March, 1808, leaving as her heir at law an only child, Thomas; that 
Thomas.died an infant intestate and without issue on 12 June, 1808; 
that Joseph Jordan, the father of Thomas, is also dead, and that the 
lessors of the plaintiff are brothers and sisters of the whole blood to 
Joseph Jordan; that Ann Symons, the widow of Thomas Symons, after 
his death, intermarried with Abraham Boswell, and died leaving issue 
by this last marriage an only daughter, Mary, who was living at the 
death of Thomas Jordan, the infant; that the defendant claims title 
under the said Mary, who intermarried with Benjamin Pike, and that 
the defendant was in possession. 

The court on this finding rendered judgment for the defendant and 
the plaintiff appealed. 




















Taytor, C. J. The controversy in this case arises between the 
paternal uncles on one side and a maternal aunt, of the half blood, on 
the other side. The land descended to Thomas Jordan from his ma- 
ternal grandfather, no portion of whose blood flows in the veins either 
of the lessors of the plaintiff or the defendant. The parties on both 

sides are in the same degree of consanguinity to the intestate; 
(436) and hence, it appears that the principle governing the decision 


has been virtually settled in Ballard rv. ITill, 7 N. C., 416. 
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In that case the half blood of the maternal line were preferred to a 
more distant collateral of the paternal line, although the land descended 
therefrom; and this construction seemed unavoidable under the several 
enactments of 1784, which admit the half blood of both lines equally 
into the inheritance, and declare a priority only where the contest is 
between those of the acquiring and those of the nonacquiring line. It 
is also declared that the same rules of descent shall be observed where 
the collaterals shall be further removed than brothers’ and sisters’ 
children; consequently, where those who claim the inheritance are of 
equal degree, and none of them can claim a preference by representing 
the acquiring line, all are equally entitled, although some of them may 
be of the half blood. An uncle of the whole blood, where he repre- 
sented the acquiring ancestor, would exclude an aunt of the half blood 
who did not, upon the principle of the case cited, as well as that of 
Pipkin v. Coor, 4 N. C., 14; but to prefer him where he did not so 
represent the acquiring ancestor would virtually repeal the law enti- 
tling the half blood to inherit. 


Hatt and Henverson, JJ., concurred. 
Per Curiam. Judgment accordingly. 








(437) 
DoE ON DEMISE OF BEASLEY Anp WIFE v. WHITEHURST.—From Currituck. 


1. A devise as follows, “The remainder of my plantation and lands that hath 
not been given away I leave to be equally divided between my three 
sons, A., B., and C., to them and their heirs forever, except either of the 
above said three should die without lawful heirs of their bodies; then 
my pleasure is that it should return to the other two, to them and their 
heirs forever’: Held, that since the act of 1784, A., B., and C. take a fee 
simple and not an estate tail. 


2. And upon the death of A., leaving issue, and the subsequent decease of B. 
without issue, B.’s share will be equally divided among his brothers and 
sisters of the half blood and whole blood, or the representatives of such. 


Esectment. The ease as stated to this Court is as follows: The 
lessors of the plaintiff claimed title to the land in dispute under the 
will of Henry White, who devised to his three sons as follows, viz.: 
“The remainder of my plantation and lands that hath not been given 
away, T leave to be equally divided between my three sons, to wit: 
Solomon White, John White, and Caleb White, to them and their heirs 
forever, except either of the above said three should die without lawful 
heirs of their bodies, then my pleasure is that it should return to the 
other two, to them and their heirs forever.” 
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Solomon White died first, leaving five children, Polly, Letitia, Mala- 
chi, Henry, and Solomon; Samuel Beasley, one of the lessors of the 
plaintiff, has since intermarried with Letitia, the daughter of Solomon 
White, deceased. : 

After Solomon’s death, in 1805 or 1806, Caleb White died intestate 
and without issue, leaving the following brothers and sisters or their 
representatives, viz.: the children of Henry White, a half brother, 
Mary Williams, Lydia Beasley, Letitia Tolar, the heirs of Solomon 
White, Miriam Cato, John White, Nancy Taylor and Julian Jones, 

his heirs at law. 
(438) Upon the death of Caleb White without issue, his third part 
of the land in said devise contained was divided by order of 
Currituck County court among his heirs at law before named. 

The defendant, Whitehurst, purchased the shares laid off in the 
division to Henry White’s children to Letitia Tolar and Nancy Taylor, 
the heirs of the half brothers and sisters of Caleb White, deceased, it 
being three-ninths of the whole, and of the part so purchased the de- 
fendant has possession; the other devisee, John White, is still living, 
and the lessors of the plaintiff are entitled (if to anything) to one- 
thirtieth. 


Taytor, C. J. The part of Henry White’s will which forms part 
of the case would, before the act of 1784, have conveyed to his three 
sons estates tail in the land devised, which by that act are converted 
into fees simple. The opposite claimants of the part devised to Caleb 
White are his brothers and sisters of the whole blood and representatives 
of deceased brothers and sisters on one side and the representatives of 
his half brother on the other side. It is altogether unnecessary to 
consider in this case whether Caleb acquired the land by descent or 
purchase, because there is but one side of half blood, and they are of 
the paternal side. So that in either case they or their representatives 
of equal degree with the whole blood are entitled to the inheritance 
under the third section of the act and its provisos, and the proviso of the 
second section. It follows that the representatives of Henry White, 
the deceased half brother of Caleb, are entitled to the share which their 
father might have claimed had he lived, and that the verdict is wrong 
in having excluded them. There must consequently be a new trial. 


Tn this opinion Hatt and Henperson, JJ., concurred. 
Per Curiam. New trial. 


Cited: Buchanan vr. Buchanan, 99 N. C., 311. 
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(439) 
STATE v. CHANDLER.—From Granville. 


1. Where an indictment is framed on a statute of thirty years standing, 
which prohibits an offense after a specified time, it is not usual, or neces- 
sary, it should allege erpressly that the offense was committed after the 
making of the statute. Aliter, if the statute be a recent one. 


2. In a bill of indictment indorsed “A true bill,” and to the subscription of 
A. B., the foreman, the letters F. G. J. added will be sufficient to indi- 
cate that he acted as foreman, where it appears from the record that 
A. B. was in fact the foreman of the grand jury when the bill was found. 
And if no letters had been added after his name, his subscription to the 
indorsement could only be referred to his official act as foreman, and 
would therefore be sufficient. 


INDICTMENT containing two counts. The first was framed on the 
act of 1791, ch. 339, N. R., to prevent malicious and unlawful maiming 
and wounding. The second was a count for an assault and battery. 
The charge in the first count was that the defendant, on purpose, un- 
lawfully bit off the left ear of Henry Yancey, with an intent to dis- 
figure him, and concluded contra formam statuti. 

The defendant on conviction was sentenced to be punished under 
the statute by a fine of $50, and imprisonment for six calendar months; 
from which he appealed. 


Seawell for defendant. 


Taytor, C. J. An objection is taken to this indictment that (440) 
it contains no averment that the offense was committed after 1 
May, 1792, which, it is alleged, is essential on an indictment upon a 
statute which prohibits an offense after a specified time. The authority 
referred to lays down the rule that, where the prohibiting statute is 
recent, it is usual to allege expressly that the offense was committed after 
the making of the statute; but where the statute is ancient this is not 
usual, and does not seem to be in any case necessary. Now, it must 
be presumed that a statute which was passed upwards of thirty years 
ago must be generally known, and that no persons can be surprised, at 
this time, by a charge under the act, when the indictment concludes 
against its form; nor would the averment that the offense was com- 
mitted after 1 May, 1792, render the charge more certain than when it 
is specified to be committed in June, 1821. 

It is also objected that the person who subscribes the indorsement on 
the bill does not appear to have done so as foreman; that the letters 
following his name are equivocal, and may import many things. But 
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it appears upon this record that William Bullock was foreman of the 
grand jury when the bill was found, and therefore, if no letters had 
been added after his name, his subseription to the indorsement could 
only be referred to his official act as foreman. The signature cannot 
be referred to Bullock’s natural or private capacity, for that 
(441) gave him no right to authenticate an official paper, but his 
political capacity did, in the same manner as if a magistrate 
signs a warrant or a judgment without any letters indicating his judicial 
character the signature must, nevertheless, be referred to that. There 
must be judgment for the State. 
Per Curtam. 













No error. 








Cited: S. v. Wise, 66 N. C., 121. 















STATE v. TWITTY.—From Mecklenburg. 





The printed statute book of another State is not evidence to show what 
the law of that State is; it can only be shown by a copy authenticated 
by the seal of the State which enacted it. 







InpictMENT for deceit. The only question presented to this Court 
arose from the judge below having received in evidence to prove that 
there existed such an incorporated company as the Farmers Bank of 
Virginia a printed book entitled, “Revised Code of the Laws of Vir- 
ginia,” containing what purported to be the act of incorporation. 















Gaston for defendant. 
Attorney-General Drew contra, 






Taytor, C. J. The admissibility in evidence of the laws of another 
State, purporting to be printed by public authority, presents a question 
which has frequently oceurred before our courts, but either from their 
imperfect organization before the establishment of the Supreme Court, 

or the diversity of opinion entertained by different judges on the 
(442) subject, has not received an authoritative decision. If it had 
been settled either way by solemn adjudication, or by the current 
of practice running in one channel, we should be very unwilling to 
unsettle what is understood to be the law of the country. But we are 
now called upon to say whether it is right or wrong, according to law, 
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and upon a review of all the cases and opinions we think the printed 
statute book of Virginia is not admissible in evidence. The printed 
statute book of this State is always received in evidence as to public 
acts, because it is presumed that the contents of it are already lodged 
in the minds of the citizens. But the States, although united under a 
federal bead, are, as to their local laws, as distinct from each other as 
any foreign nations can be, and no legal presumption can exist that 
the judges or citizens of one State can have any knowledge of the laws 
-of another. They must, in short, be placed upon the same legal ground 
with foreign laws; and then the rule applies that the best evidence 
which the nature of the case admits must be produced. It is admitted 
that in point of fact it would be a matter of great convenience to admit 
the printed statute books of those States which confine with this, and 
that the risk of a successful imposition would be too great for any man 
to encounter. But the rule which admits such evidence as to one State 
must satisfy its competency as to all the States, however remote from 
or unconnected with us in social or commercial intercourse, and this 
would certainly open a door for fraud and imposition. 

We must then abide by the law which regulates the authentication 
of these public acts of another State; and as the act of Congress of 
1790, made in obedience to the Constitution, has superseded the common 
law on this subject, it is essential that every law of another State 
offered in evidence in this should be authenticated by having the 
seal of the State affixed thereto, for that is the highest evidence (443) 
of authenticity. The case cited from 1 Dallas would be entitled 
to great respect if the decision had been made posterior to the act of 
Congress, but it was made when Congress had prescribed no mode of 
authentication. Due faith and credit are certainly to be given to 
the acts et cetera of a sister State, but the question is, are they such 
acts? and we can adopt no betier mode of ascertaining this than the 
one prescribed by Congress. On this ground, therefore, a new trial 
must be awarded. 

Per Curram. New trial. 


Cited: S.v. Patterson, 24 N. C., 357; S. v. Behrman, 114 N. C., 804. 
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STATE v. WARD. 


1. In an indictment, the words “false, forged, and counterfeited promis- 
sory note, commonly called a bank note, purporting to be a good and 
genuine bank note of $100, on the bank of the State of South Carolina,” 
contain a sufficient averment of the existence of such a bank as the 
Bank of the State of South Carolina. 

2. When any irregularity in forming a jury is silently acquiesced in at 
the time by the prisoner, and especially when he partially consents, 
for the sake of a trial, to such irregularity, he waives his right to 
except after conviction and thereby take a double chance. 


3. After conviction for an offense not capital, and appeal to this Court, the 
prisoner is not entitled to be bailed, as a matter of right. It is a question 
addressed to the sound discretion of the judge before whom the appeal is 


taken. 


Appear front Daniel, J.. at Rutwerrorn. 

Indictment for passing counterfeit money, knowing it to be such. 
The indictment charged that the defendant, “designing and intending 
to injure and defraud one Millington Patillo, with force and arms, in 
the county aforesaid, did pass as good and genuine, to the said Milling- 
ton Patillo, a false, forged, and counterfeited promissory note, commonly 
called a bank note, purporting to be a good and genuine bank note of 
$100 on the bank of the State of South Carolina, which said false, 

forged, and counterfeited bank note is as follows: that is to say 
(444) (the paper was here set out verbatim), with an intent then and 

there to defraud the said Millington Patillo, he, the said James 
Ward, at the time he so passed the said counterfeited bank note, well 
knowing,” ete. 

The defendant was convicted before Daniel, J., and moved for a new 
trial, (1) Because the State’s panel of jurors, summoned by the sheriff’s 
officers on the morning of the day of trial, had been discharged 
by the court, and a tales jury ordered, by whom he was tried. The 
facts on this part of the case were that the defendant was placed at 
the bar and declared himself ready for trial; the solicitor declared he 
was not ready on the part of the State, and remarked that he should 
be compelled to file an affidavit for removal of the cause, because the 
State could not have justice done it, as there were not twelve of the 
original panel, and that several of the tales jurors summoned were 
men strongly suspected and implicated in the same species of offense 
with the defendant, but that he could not make it so appear as to sup- 
port a challenge for cause. While he was preparing the affidavits, the 
court remarked that if the parties wished to try the indictment he would 
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discharge the tales already summoned and direct the sheriff to return 
another tales, giving him no direction as to whom he should return. 
No objection was made by either party, and the sheriff returned, on 
two pieces of paper, the names of bystanders summoned. The clerk 
called the names on one of the pieces of paper, when the solicitor 
observed that one of the names called was on the list of tales which 
had been discharged; that he had objected to it principally because of 
this man, and that if he was a juror he could not try. The court, not 
knowing that the return was on two pieces of paper, and thinking a 
jury might be obtained without reaching the objectionable name, or- 
dered the clerk to call the first four names on the list; the clerk 

did call the first four on the other piece of paper, and they, with (445) 
the original panel, made up a jury. 

Another ground on which a new trial was moved for was that the 
jury had taken out of court on retirement several bank notes which 
had been introduced in evidence to prove the note which defendant 
had passed a counterfeit. As to this part of the case it appeared that 
Colonel Erwin, cashier of the bank at Morganton, was called as a wit- 
ness, and after stating that a very large quantity of the notes of the 
Bank of South Carolina had passed through his hands, proceeded to 
describe the vignettes, ete., of two-dollar bills and of one-hundred- 
dollar bills of that bank, and then stated that he believed this was a 
bill originally for $2, which had been altered to a bill for $100. He 
then exhibited two genuine bills of these several denominations, which 
the jury requested to take out with them, and, as no objection was 
made, did take out with them. The defendant’s counsel on the trial 
admitted the bill in question to be a forgery, and rested the defense on 
Ward’s ignorance of that fact. 

The motion for a new trial was overruled. 

It was then moved in arrest of judgment that the indictment did 
not aver that there was such a bank as the Bank of South Carolina. 

This was also overruled, and sentence was passed, from which there 
was an appeal. 

Another point in the case arose on the defendant’s prayer to be 
bailed, the solicitor contending that, as there was a conviction, the 
defendant could not be bailed unless by consent of the. prosecuting 
officer of the State, and the court refused to bail. 


Gaston for defendant. 


Henperson, J. The indictment must affirm every fact which (446) 
it is necessary to prove on the trial, and nothing else is required 
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to be proven; and, as in this case, the defendant cannot be found guilty 
under the act of 1819, for a violation of which he is indicted, unless 
the note which he passed purported to be issued by some bank within 
the United States or the territories thereof, it follows that such affirma- 
tions must be contained in the indictment; that the State of South 
Carolina is one of the United States we judicially know; she is a party 
to the Federal compact; we therefore want not a jury to inform us of 
that fact. But it must also appear that there is such a bank as the 
State Bank of South Carolina; of this fact we have no judicial knowl- 
edge. We must, therefore, derive our information from the affirmation 

of a jury, and that affirms the indictment to be true, and no 
(447) more; and that states that the defendant passed the note in 

question, which purported to be issued by the State Bank of 
South Carolina. There is no difference about the meaning of the word 
purport; it means substance, as appears upon its face, to every eye that 
reads, to use the language of Mr. Buller; but the question is, Does the 
word purport run through the whole description, and is that deserip- 
tion satisfied if there be not such a bank? A note cannot be issued by 
the South Carolina Bank unless there be such a bank; neither can it 
appear to be issued by the South Carolina Bank unless there be such a 
one. The word purport stops at the word issued; all before, by the 
previous epithets is made false and fictitious; that which comes after 
is a reality. The word purporting relates to the foregoing falsities 
and fictions, and their criminality consists in the note not being what 
it appears to be, that is, a note issued by the South Carolina Bank. 
Had it been necessary to have shown that there was no such bank, the 
statement in the indictment would not have let in such evidence. There 
must have been an averment or clause that there was no such bank; 
this, though, is somewhat arguing in a circle. 

The irregularity in forming the jury, if there was one, I think, was 
completely waived by the defendant; he shall not by consent of this 
kind, take a double chance. Upon the question of bailing the defend- 
ant after the allowance of an appeal, I am of the opinion that the 
conduct of the presiding judge was right. I think that the clause in the 
Constitution which declares that all prisoners shall be bailable by 
sufficient securities, unless for capital offenses where the proof is evident 
or the presumption great, relates entirely to prisoners before conviction ; 
for although the words “where the proof is evident or the presumption 
great” relate to capital cases only, that is, to prisoners in capital cases, 
the meaning is evidently prisoners before conviction, for after con- 
viection there is no such thing as proof and presumption; all is 
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certainty, and that the word prisoners must be understood alike (448) 
in each member of the sentence, that is, prisoners before con- 
viction, and persons remain convicted of the offense, notwithstanding 
the appeal, for the appeal is for matter of law only; the facts remain 
unaffected by the appeal, unlike the cases of appeals for matters of 
fact as well as for matters of law, and where a new trial de novo is 
given, as on appeals from the county to the Superior Courts, or from 
a single justice to the county court, where the appeal annihilates the 
verdict and judgment both. It seems that in England the defendant, 
after conviction, cannot be bailed, even in petty misdemeanors, without 
the consent of the Attorney-General, not even after writ of error 
brought; but as a writ of error is not matter of right in a criminal 
case, but matter of favor extended by the Attorney-Géneral, it is not 
so inconsistent to vest in him the power of assenting to bail; but here 
an appeal is matter of right. To compel the defendant, in all cases 
of appeal, even for the most petty misdemeanors, to go to jail but 
by permission of the prosecuting officer, would render useless the right 
of appeal; and an indiscriminate right of going at large, upon giving 
bail, after an appeal, would be rendering the criminal law a dead letter. 
We think the spirit of our law requires a middle course to leave it to the 
sound discretion of the judge before whom the appeal is taken. The 
court below will proceed to judgment. 


Taytor, C. J., concurred with Henprrson. 


Tayror, C. J. I dissent from that part of the opinion of the Court 
which decides that the existence of the bank in question is sufficiently 
set forth and averred in the indictment; in other respects I concur. 


Per Curiam. No error. 


Cited: 8. v. Douglass, 63 N. C., 501; S. v. White, 68 N. C., 160; 
S. v. Boon, 80 N. C., 466; s. c., 82 N. C., 647; S. v. Gee, 92 N. C., 762; 
S. v. Shaw, 92 N. C., 770; S. v. Council, 129 N. C., 517. 
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(449) 
STATE v. TWITTY.—From Lincoln. 


1. When a witness is called who, in the commencement of his testimony, 
states himself to be an accomplice of the accused, it is regular, before 
the witness is attacked, to call on another witness to prove that the 
first had related the facts disclosed in his evidence immediately after 
they happened, and to state other confirmatory facts. Such evidence is 
to be considered as substantially given in reply. 


2. When an indictment charges a defendant with forging a bank note, 
purporting to have been issued, etc., promising to pay, it must be un- 
derstood as descriptive of a bill purporting to promise as well as pur- 
porting to have been issued. 


IxnpIcTMENT against the defendant, charging that he “of his own 
head and imagination did wittingly, falsely and feloniously make, 
forge, and counterfeit, and did wittingly assent to be forged, made, and 
counterfeited, a certain promissory note, commonly called a bank note, 
purporting to have been issued by the president, directors, and company 
of the Bank of Cape Fear, promising to pay John Mitchell or bearer 
on demand $3, which said promissory note, commonly called a bank 
note, so falsely made, forged, and counterfeited, is as follows, that is 
to say (the note was here set out verbatim), with intention to defraud 
the president, directors, and company of the Bank of Cape Fear,” ete. 

On the trial below Langford was introduced as a witness for the 
State, and swore that he received the bank note in question, with eight 
others for the same amount, from the defendant, who told him they 
were counterfeit; and, further, the witness stated that he had fre- 
quently before received forged notes from Twitty, when it was well 
known to both of them that they were so. On the night previous to 
his obtaining these nine forged notes from Twitty, the witness stayed 
at the house of Foster, his brother-in-law, about three miles from 

Twitty’s. Early on the following morning he went to Twitty’s, 
(450) received the notes, returned on the same day to Foster’s and 

showed him the bills, telling him in confidence that he had ob- 
tained them from Twitty. Langford was admitted to be an accomplice, 
and, to corroborate his testimony, Foster, who was above suspicion, 
was sworn, and stated substantially what Langford had already deposed. 
Foster’s testimony was objected to, but the court received it. There 
was much testimony of a circumstantial nature, which it is unnecessary 
to detail. The defendant was found guilty and moved for a new trial, 
on the ground that Foster’s testimony should not have been received. 
A new trial was refused, and he then moved in arrest. (1) Because 
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the record sent from the county of Rutherford (whence the cause had 
been removed) to Lincoln, did not show that a grand jury had been 
appointed according to law, by whem the bill was found. (2) That the 
indictment contained no averment that the forged instrument was set 
out according to its tenor. (3) That the charges in the indictment, 
descriptive of the offense, were not in the words of the statute. (4) 
The record was not such as would authorize a judgment. The reasons 
in arrest were overruled and sentence passed. Defendant appealed to 
this Court. 


Gaston for defendant. 


Taytor, C. J. A motion for a new trial in this case is made upon 
the ground that the witness Foster was admitted to testify to Langford’s 
(a witness) declarations made to him about the time when the oceur- 
rence took place, which Langford was introduced to prove. It is said 
that such evidence is merely hearsay, and if admissible in confirmation 
of Langford’s evidence, could only be so in reply, after the credibility 
of the latter had been attacked, and that under no circumstance 
is it evidence in chief. The authorities relied upon are a note (452) 
in Phillips on Evidence, who remarks on the case of Littrell v. 
Reynell, 1 Mod., 282, where such confirmatory evidence was offered in 
chief, that it would not now be allowed, and Buller’s Nisi Prius, 294, 
where a doubt is stated whether it is good evidence in reply. 

It seems to me not to be a just construction of the case of Luttrell v. 
Reynell to consider the confirmatory evidence as offered in chief; for 
suspicion may be thrown on the evidence of a witness, from the nature 
of his evidence, from the situation of the witness, or from imputations 
directed against him in the ecross-examination, which may be not less 
effectual in discrediting him than direct evidence brought to impeach 
his testimony, and equally call upon the party introducing him for 
confirmatory evidence. The ‘witness in the case cited appeared, from 
his own evidence, to have been equally concerned with the defendants 
in the trespass and was left out of the declaration in order that he 
might be a witness; but as he was giving testimony to discharge him- 
self, which would be the effect of convicting the defendant, he appeared 
in a suspicious light, and therefore his declarations, formerly made, 
to the same amount with his evidence were introduced to restore him 
to the same degree of credit he would have had if no motive had ever 
existed for his departure from truth. Had he been free from suspicion, 
such confirmatory evidence would have been perfectly useless, and 
given as it was it must have been substantially in reply to these sus- 
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picions. Though an accomplice is a competent witness, yet his uncon- 
firmed evidence is usually received with caution and distrusted by a 
jury, and I cannot but regard evidence of his previous declarations as 
proper in reply to those circumstances of discredit which arise from 
the relation in which he stands to the defendant. It appeared in the 

very beginning of Langford’s evidence that he had been an ac- 
(453) complice of Twitty’s, and it is highly probable that he would 

have been discredited with the jury from this cause had not 
Foster proved that the witness lad related to him the facts disclosed 
in his evidence immediately after they happened, and added such cir- 
cumstances as seemed to preclude all doubt of the veracity of Langford. 
Considering the evidence there as having been given, and properly 
given, in reply, I think it is authorized by law, and am certain it has 
been long sanctioned by the practice of this State. For this reason I 
am opposed to a new trial. 

It is moved in arrest of judgment that the indictment is repugnant 
in charging the defendant with forging a bank note, purporting to have 
been issued by the president, directors, and company of the Bank of 
Cape Fear, promising to pay, ete. In support of this objection was 
cited 6 Cranch, 167, where it was held that an indictment under the 
act of Congress, 1798, could not be maintained for forging a counterfeit 
paper purporting to be a bank bill of the United States, signed Thomas 
Willing, ete., since a forged bill purporting to be a bank bill could not 
be signed by the president. But in that case it appeared that the act 
of Congress was, in itself, repugnant, and would not support an indict- 
ment for uttering, as true, a forged paper purporting to be a bank bill 
of that bank, signed by the president and cashier. There is no repug- 
nancy in the act of 1819, upon which this indictment is framed, for 
the offense consists in uttering as true any false, forged, or counterfeit 
bill or note, purporting to be a bill or note issued by the order of the 
president and directors of any bank or corporation within this State 
or any of the United States. The indictment unnecessarily goes fur- 
ther and states a promising to pay to John Mitchell, ete., but it is not 

repugnant, for if the Court reads it as others would, it must be 
(454) understood as descriptive of a bill purporting to promise as well 
‘as purporting to be issued by the president and directors; and 
as purporting imports what appears upon the face of the bill, so this, 
when produced, corresponds with the description. In the other excep- 
tions taken to the form and expressions of the transcript sent up to this 
Court, I see nothing substantial. 
The cther judges concurred. 
Per Curiam, No error. 
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Cited: S.v. Haney, 19 N. C., 398; Whitaker v. Carter, 26 N. C., 
469; S. v. George, 30 N. C., 328; March v. Harrell, 46 N. C., 331; 
S. v. Blackburn, 80 N. C., 478; Davis v. Council, 92 N. C., 730; 8S. v. 
Whitfield, ib., 834; Burnett v. R. R., 120 N. C., 517. 








STATE v. REED.—From Hertford. 


An indictment for the murder of a slave which concludes at common law 
is good. 


InpictmENT for the murder of a slave, which concluded at common 
law. The prisoner was found guilty, and moved in arrest because of 
the insufficiency of the indictment. The motion was overruled and 
sentence passed, from which the prisoner appealed. 


Hogg for prisoner. 


Taytor, C. J. I think there was no necessity to conclude the (455) 
indictment against the form of the statute, for a law of para- 
mount obligation to the statute was violated by the offense—the com- 
mon law, founded upon the law of nature, and confirmed by revelation. 
The opinion I delivered in S. v.*Boon, 1 N. C., 199, remains unchanged, 
to which, and the effect of the act of 1817, as stated in S. v. Tackett, 
8 N. C., 216, I beg leave to refer as containing the reasons wherefore 
in this case there ought to be judgment for the State. 


Henverson, J. This record presents the question, Is the killing of 
a slave at this day a statute or common-law offense? And if a common- 
law offense, what punishment is affixed to the act charged in this 
record? Homicide is the killing any reasonable creature. Murder is 
the killing any reasonable creature within the protection of the 
law, with malice prepense, that is, with design and without 
excuse. That a slave is a reasonable, or, more properly, a human 
being, is not, I suppose, denied. But it is said that, being prop- 
erty, he is not within the protection of the law, and therefore the 
law regards not the manner of his death; that the owner alone is 
interested and the State no more concerned, independently of the acts 
of the Legislature on that subject, than in the death of a horse. This 
is argument the force of which I cannot feel, and leads to consequences 
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abhorrent to my nature; yet, if it be the law of the land, it must be 
so pronounced. I disclaim all rules or laws in investigating this ques- 
tion but the common law of England as brought to this country by our 
forefathers when they emigrated hither, and as adopted by them, and 
as modified by various declarations of the Legislature since, so as to 
justify the foregoing definition. If, therefore, a slave is a reasonable 
creature within the protection of the law, the killing a slave with malice 
prepense is murder by the common law. With the services and labors 
of the slave the law has nothing to do; they are the master’s by the law; 
the government and control of them belong exclusively to him. 
(456) Nor will the law interfere upon the ground that the State’s 
rights, and not the master’s, have been violated. 

In establishing slavery, then, the law vested in the master the abso- 
lute and uncontrolled right to the services of the slave, and the means 
of enforcing those services follow as necessary consequences; nor will 
the law weigh with the most seruplous nicety his acts in relation thereto. 
But the life of a slave being no ways necessary to be placed in the 
power of the owner for the full enjoyment of his services, the law takes 
care of that, and with me it has no weight to show that, by the laws of 
ancient Rome or modern Turkey, an absolute power is given to the 
master over the life of his slave. I answer, these are not the laws of 
our country, nor the model from which they were taken; it is abhorrent 
to the hearts of all those who have felt the influence of the mild pre- 
cepts of Christianity; and if it is said that no law is produced to show 
that such is the state of slavery in our land, I call on them to show 
the law by which the life of a slave is placed at the disposal of his 
master. In addition, I must say that if it is not murder it is no offense, 
not even a bare trespass. Nor do I think that anything should be 
drawn from the various acts of the Legislature on the subject. Legis- 
lative exposition is good while the ‘system of law thus expounded is in 
force; but when the whole system is abandoned, as is done by the act of 
1817, the exposition should be laid aside. But if legislative exposition 
is to have weight the last should be received, and the act last mentioned 
speaks the language of declaration, and not that of enactment. But 
it is not admitted that the acts prior to the act of 1817 are by any 
means a clear legislative declaration that it was no offense to kill a 
slave anterior to any statutory provision. The first enactment that we 

have on the subject is a simple declaration that if any person 
(457) shal] maliciously kill a slave, he shall suffer imprisonment; 
from this we are not absolutely to conclude that the Legislature 
thought that before that time it was no offense; it is quite possible that 
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juries had not applied the principles of the common law in their purity 
to the offense, for we see the spirit of the times by the legislative act, 
but that spirit is happily no move. I would mention, as an additional 
argument, that if the contrary exposition of the law is correct, then 
the life of a slave is at the mercy of any one, even a vagabond; and I 
would ask, what law is it that punishes at this day the most wanton 
and cruel dismemberment of a slave, by severing a limb from his body, 
if life should be spared? There is no statute on the subject; it is the 
common law, cut down, it is true, by statute or custom, so as to tolerate 
slavery, yielding to the owner the services of the slave and any right 
incident thereto as necessary for its full enjoyment, but protecting 
the life and limbs of the human being; and in these particulars it does 
not admit that he is without the protection of the law. I think, there- 
fore, that judgment of death should be pronounced against the prisoner. 


Haut, J., dissentiente: U dissent from the opinion of the court 
below in this case. Most of the reasons for this dissent are to be found 
in S. v. Boon, 1 N. C., 191, and it is unnecessary here to repeat them, 

Per Curram. No error. 


Cited: S. v. Samuel, 19 N. C., 184. 





STATE v. WHISENHURST. 


When a witness comes before a tribunal to be sworn it is to be presunred 
that he has settled the point with himself in what manner he will be 
sworn, and he should make it known to the officer of the court; and 
should he be sworn with uplifted hand, though not conscientiously 
scrupulous of swearing on the Gospels, and depose falsely, he subjects 
himself to the pains and penalties of perjury. 


Appear. by the State from Daniel, J., at Lancoun. 

Indictment for perjury, which charged that the defendant “was 
sworn in due form of law.” The jury found that the magistrate 
before whom the oath was taken swore the defendant with an 
uplifted hand, agreeably to the directions of the act of Assembly, 
but the magistrate did not tender the Gospels to the defendant before 
he was sworn, nor did the defendant request to be sworn in any other 
manner than as he was sworn, and, further, they found that the defend- 
ant was not conscientiously scrupulous of swearing on the Gospels; 
and on these facts the jury prayed the advice of the court. 
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Daniel, J., who presided, was of opinion upon the special verdict 
that the defendant was not guilty of perjury, and rendered judgment 
accordingly, from which Mr. Solicitor Wilson for the State appealed. 


Seaweil for defendant. 
(459) The Attorney-General contra. 


Haus, J. Laws 1777, ch. 105, see. 2, sets forth the usual mode in 
which oaths are commonly administered, according to which the hand 
of the person sworn is laid upon the Holy Evangelists, and the oath is 
concluded by kissing the book which contains them. By section 3 it 
is declared that where any person is conscientiously scrupulous of taking 
a book oath in the manner as before pointed out, he may be sworn with 
an uplifted hand, the manner and form of which is also pointed out. 
When a witness comes before any tribunal, it is to be presumed that he 
has settled the point with himself in what manner he will be qualified 
and sworn to give evidence. It cannot be expected that the court or 
clerk can be the keeper of his conscience. It was for the defendant 
Whisenhurst to make known to the justice whether he objected to or 
preferred being sworn with an uplifted hand. If he did not object, it 
must be taken that he not only acquiesced, but preferred that mode of 
being sworn. If a different rule is laid down, the consequence will be 
that every person who shall be guilty of perjury will ward off the 
punishment due to it who ean find a jury that will say he is conscien- 
tiously scrupulous or not, as his case may require. A person may as well 
say, after being sworn in the common way, that he was conscientiously 
scrupulous, as to say that he was not conscientiously scrupulous after 

having been sworn with an uplifted hand. He had a choice, 
(460) given by the law, before he was sworn; when sworn he has made 
his election. ‘Afterwards it is too late to retract. 

I think judgment should be rendered for the State against the de- 
fendant upon the special verdict. 

And ef this opinion was the rest of the Court. 

Per Curiam. Reversed. 
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STATE v. SIMPSON.—From Columbus. 


An indictment charging that the defendant unlawfully, wickedly, maliciously 
and mischeviously did set fire to, burn and consume 100 barrels of tar, 
etc., and concluding at common law, was sustained. 


Tur defendant was convicted and sentenced below, and on his appeal 
to this Court the following appeared to be the indictment: 


Nortrnu Carorins—Cotumsus County. 
Surertor Court or Law, Serine Term, 1822. 

The jurors for the State, upon their oath, present that Edward 
Simpson, late of Columbus County, on the 15th day of January, in the 
year of our Lord 1812, with force and arms, in said county, unlawfully, 
wickedly, maliciously, and mischievously, did set fire to, burn, and 
consume one hundred barrels of tar, of the goods and chattels of one 
Luke Yates, then and there being to the evil example of others, in like 
case offending, and against the peace and dignity of the State. 


Tayior, C. J. Malicious mischief, in most of its forms, has been 
legislated upon in England for the purpose of annexing a severer pun- 
ishment to it than the law allowed in misdemeanor. The number of 
these statutes has so overlaid the common-law offense that it is difficult 
to trace any distinct account of it, and it is the best in the commentaries. 
“Malicious mischief or damage is the next species of injury to private 
property which the law considers as a publie crime. This is 
such as is done, not animo furandi, or with an intent of gaining (461) 
by another’s loss, which is some, though a weak, excuse; but 
either out of a spirit of wanton cruelty or diabolical revenge, in which 
it bears a near relation to the crime of arson; for, as that affects the 
habitation, so this affects the other property of individuals. And 
therefore any damage arising from this mischievous disposition, though 
only a trespass at common law, is now by a multitude of statutes made 
penal in the highest degree.” 4 Blackstone, 254. The crime charged 
in this indictment is accompanied with every circumstance which 
brings it’ within the foregoing definition; and it is certainly consistent 
with the policy of the law to protect property from those modes of 
destruction against which all means of precaution and human prudence 
ore unavailing. The offense in this case was done under circumstances 
and motives the absence of which led the Court to believe that the 
indieanent seainst Landreth could not be supported. S. v. Landreth, 
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4 N. C., 331. I am therefore of opinion that there ought to be judg- 


ment for the state. 
The other judges concurred in the opinion that judgment should be 


so rendered. 
Per Curtam, No error. 


Cited: S. v. Scott, 19 N. C., 38; S. v. Robinson, 20°N. C., 131; 
S. v. Helms, 27 N. C., 365; 8. v. Manuel, 72 N. C., 202. 








STATE v. HADDOCK.—From Columbus. 


An indictment containing in its caption a statement of the term in these 
words, “Fall Term, 1822,” and in the body of the indictment charging 
the time in these words, “on the first day of August, in the present 


year,” was held good. 


Inpicrment for assault, with intent to kill. The indictment com- 


meneced as follows: 


(462) Nortrn Carortina—CortumbBus Cowunry. 
Surertor Court or Law, Farr Term, 1822. 

The jurors for the State upon their oath present, that John Haddock, 
late of Columbus, on the first day of August,-in the present year, with 
force and arms, ete. 

After conviction it was moved in arrest that the time when the 
offense was committed was not laid in the indictment with sufficient 
certainty. 

Judgment was arrested, and the State appealed. 


Taytor, C. J. The objection is that the caption does not state the 
term at which the court was held with sufficient certainty; but where 
is the necessity of stating in the caption any time at all? The record 
in this ease shows that the indictment was found at a Superior Court 
held under due and legal authority, and, as it is known that the Superior 
Courts are organized and act under a public law, this Court is bound 
judicially to recognize its power. A court acting under limited and 
special powers may require a caption specifying its authority, but not 
a court sitting under the general law of the land. But “Fall Term” 
is certain enough, for we know the fall begins the first of September, 
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and that the cireuit in which Columbus is located also begins in Sep- 
tember. The time of committing the offense is stated with sufficient 
precision; the present year refers to the year mentioned in the caption. 
. The judgment must be entered up for the State. 

Per Curtam. Reversed. 


Cited: S. v. Lane, 26 N. C., 121. 
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TAYLOR er. AL. v. SMITH.—From Granville. 


1. The general ground on which this Court proceeds in cases of usury is to 
compel a discovery upon the complainant’s bringing into court the prin- 
cipal money advanced, with the legal interest, and then the court will 
relieve against the usurious excess, 


2. In a bill for discovery of an usurious contract it is not necessary to 
waive the penalty. 


3. And in such cases the rule of practice requires a tender of the sum 
due or bringing into court. But where there is an independent ground 
insisted on in the bill, as going to avoid the whole transaction (though 
not entitled to that effect), it affords a justification to the court in re- 
laxing this strict rule of practise. 


Tue bill stated that in 1820 one John Evans, being much in want of 
money, applied to the defendant Smith for his assistance in raising 
the sum of $2,000, and it was agreed between Evans and Smith that the 
latter would advance the sum at a discount of 25 per cent, provided 
Evans would make to him a bend with the complainants as sureties 
thereto; that a bond was accordingly executed for the sum of $2,500, 
and offered by Evans to Smith. Smith declined advancing the money 
upon the bond, alleging that the contract would be usurious, but told 
Evans that if he would bring him a note for the same sum made by 
the complainants, payable to Evans, and by him assigned to the de- 
fendant, he would advance the money at the rate of 25 per cent discount, 
and that by this proceeding the statute against usury might be evaded; 
that shortly thereafter the complainants, at the request of Evans and 
without any consideration, but solely for the purpose of enabling him 
to raise the money by a transfer to Smith at a discount of 25 per cent, 
executed a note payable to Evans twelve months after date for $2,500; 

that when the note was presented to Smith by Evans, the former, 
(466) perceiving the great anxiety of Evans to raise money, compelled 

him to consent to a deduction of 33% per cent from the amount 
of the note, and on these terms Evans indorsed the paper to Smith. 
The bill proceeded to state that very soon after this transaction Evans 
became insolvent, and Smith commenced a suit on the note against the 
complainants in Granville County court, to which they entered appear- 
ance and pleas, and in support of their pleas had summoned Evans, the 
only person acquainted with the transaction, and made arrangement 
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to procure his testimony; that to defeat this Smith dismissed the suit 
against the complainants, and upon a judgment obtained against Evans 
by another person, procured a capias ad satisfaciendum to be executed 
on Evans at the very moment commissioners were taking his deposition 
to be used in the suit brought by Smith against the complainants; 
and that on this ca. sa. he had him imprisoned until he could issue on 
the note a writ against these complainants and Evans jointly; that 
such a writ had issued and was executed and returned to court, and 
was then pending; to this latter suit the complainants had pleaded that 
the note was founded on an usurious transaction, but they had no 
means of proving it, save by the testimony of Evans, who was made 
a party; that one of the complainants had asked Smith if he would 
receive the money advanced by him with legal interest thereon, with 
an intention of paying that amount, but Smith positively refused to 
receive it, and complainants, it was stated, were still ready to pay the 
same if it were required by the court. The bill prayed a discovery 
and relief, and in the meantime an injunction against the suit at law. 

To this bill defendant demurred, showing for cause of demurrer that 
the complainants did not in their bill waive or release the forfeiture 
that this defendant might incur by making the discovery sought for; 
and further, that the complainants ought, to show that they have 
brought into court the principal money, with the lawful interest (467) 
thereon, which they admit to be due. 

The court below dissolved the injunction and sustained the demurrer 
whereupon complainants appealed. 


Gaston for complainants. 
Ruffin for defendant. 


Taytor, C. J. The bill sets forth an usurious transaction, attended 
with circumstances of hardship and oppression, and is exhibited for 
the benefit of the securities of an insolvent person. There are two 
grounds of demurrer; one is that the defendant is not so bound to 
discover matter which might subject him to a penalty or forfeiture; 
the other is that the complainant ought to have brought into court the 
principal and interest actually received by Evans. The general ground 
on which this Court proceeds in cases of usury is to compel a 
discovery upon the complainant’s bringing into court the prin- (468) 
cipal money advanced, with the legal interest, and then the court 
will aid as against the usurious excess. By this precaution the defend- 
ant is protected against any forfeiture, and is restored to all the money 
which he can equitably claim. It was not necessary to waive the 
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penalty in the bill, since none is incurred before the receipt of usurious 
interest. 

In a bill for discovery of an usurious contract, the rule of practice 
requires a tender of the sum due, or bringing it into court, upon the 
principle that he who seeks equity must do equity. Besides the charge 
of usury in this bill, there is an independent ground insisted on by 
the securities as going to avoid the whole transaction as against them; 
but though I do not think it is entitled to that effect, it affords a 
justification to the court in relaxing the strict rule of practice as 
to the payment of the money into court, and, accordingly, this order 
must be made, that if the principal sum received by Evans, together 
with the interest, is paid to the clerk of this Court on or before the 
...+ day of September next, then the demurrer is to be overruled, and 
the defendant is directed to answer; otherwise, the bill to stand dis- 
missed with costs. 


Hart and Henperson, JJ., concurred. 
Per Curtam, Judgment accordingly. 


Cited: Hines v. Butler, 38 N. C., 309. 








(469) 


EXECUTORS.OF THOMAS HOLLIDAY v. TILLMAN HOLLIDAY.—From 
Greene. 


Devise of certain lands to testator’s wife for life, remainder to his son, 
and by a subsequent clause testator directs that in case his wife be 
living at his death the sum of $750 shall be appropriated by his execu- 
tors for repairing the buildings for the reception of his wife and family 
at the place devised as above, the same to be completed within twelve 
months after his death. The wife survived the husband three days, 
and it was Held, that the money should not be applied in repairs for 
the benefit of the remainderman, but should be divided among the 


residuary legatees. 


Bit seeking the direction of the court, and was founded on the 
following facts: Thomas Holliday died in 1818, having by his last 
will devised to his wife for life certain lands, and by a subsequent 
clause devising the remainder in fee in the same lands to his son Till- 
man Holliday, and by another clause directing, that in case his “wife 
be living at his decease, the sum of $750 shall be appropriated by his 
executors for repairing the buildings for the reception of his wife and 
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family at the place devised as above, the same to be completed within 
twelve, months after his death.” The wife survived the testator three 
days cnly, and the $750 were on ihe one hand claimed by the residuary 
legatees, and on the other it was demanded by the remainderman that 
the money should be applied to the repairs of buildings on the lands. 
The bill prayed that the conflicting parties — be required to inter- 
plead among themselves. 
The case was submitted without atpenent. 


Gaston for complainants. 
Hawks for defendant. 


Har, J. When the testator directed the sum of $750 to be laid out 
in repairs upon the house in question, his professed object in doing so 
was the accommodation of the widow. If he had any other object in 
view he has not expressed it. If, then, the purpose for which 
this expenditure was to be made has failed, no other person not (470) 
intended to be benefited can call for its execution. 

It is true, if the repairs had taken place, Tillman Holliday, the son, 
would thereby be benefited after the death of his mother; this would 
be the consequence of an act directed to be done, but not the motive 
which led to it. When property is given to a legatee through affection, 
charity, or any other motive, it is a consequence of that charity that 
some other person is benefited by that legacy after the death of the 
legatee. If the repairs were made the son would have the benefit of 
them because the law would give it to him; as they are not made, the 
executors or those entitled under them, should retain the money, be- 
cause the widow, the only meritorious claimant, cannot assert a right 
to it, and the son’s pretensions must fall with that right; as well, I 
think, might the next of kin of a deceased legatee expect to enjoy the 
benefit of a lapsed legacy. For these reasons I think the $750 should 
be divided among the distributees of the testator. 


Henperson, J. The wife alone can call for the expenditure of the 
money directed to be laid out in repairs of the dwelling. It is expressly 
stated to be for the accommodation of herself and family, and on lands 
devised to her for life, and is made dependent on her being alive at the 
testator’s death. On the latter ground, I think the reasons for this 
construction are unanswerable. Had it been intended for the benefit of 
another, for instance the ulterior devisee, it would not have been made 
to depend on her life. There is no connection between her existence 
and the benefit intended for him. If she had died the day before 
the testator, it was not to be expended; if the day after, it is contended 
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it must, unless by clear intendment, taking the whole will to- 
(471) gether, we should arrive at such a conclusion, where one so plain 

and sensible and consistent with the other parts of the will is 
so obvious. To his wife he had given the lands for the convenience of 
herself and family, on which the repairs were to be made, and as con- 
clusive evidence that to her alone his bounty was extended, it is made 
dependent on her being alive at his death. Then, if from the will she 
was the object, she alone can call for its execution. Were a testator to 
make a bequest on a contingency in no other ways connected with his 
bequest; if in the present case he had not given the lands to his wife 
for life; if the repairs were not to be made for her accommodation; if 
the testator had devised the money to be laid out on these or any other 
lands in which his wife was net interested, and had directed money 
to be expended on them, if his wife should be alive at his death, or 
upon any other contingency, as the death of A. B., and the contingency 
had happened, here, as there would be no clue by which the testator’s 
object could be ascertained, his will should stand, for the reason it 
would be sufficient that he has so said, and there is nothing in the will 
by which the words in this particular could be explained or contra- 
dicted; but in this case it is far different; the wife, upon whose death 
before testator’s nothing passes, is devisee for life of the lands on which 
the expenditure is to be made; it is expressly stated that it is for the 
accommodation of herself. and family, and lest he should be misunder- 
stood it is not to be laid out if his wife should die before him. It is 
said that the wife, having survived the husband even for a day, an 
hour, could eall for its execution—admitted ; but she alone could do so, 
and dying before she needed the provision, and before it possibly could 
be done, no other person can call for it; for none can call for it but 
those for whom the testator designed it. It is true, the ulterior devisee 
would have enjoyed it after the wife’s death, if done, as the thing 

attached to the land (but not for his benefit, for if it was it 
(472) would not have depended on the wife’s being alive at the testa- 

tor’s death), and when done the testator would not detach it be- 
cause it could not be done without much injury, and the detached thing 
would be of little or no value. 

In coming at my conclusion, I disclaim all other guides but the words 
of the will. IT have only made every part subservient to the whole, a 
liberty for which I will not cite authorities; the books are full of cases 
to the same effect. 


Tayxor, C. J., concurred. 
Per Ccriam. Judgment accordingly. 
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TYSON & SUGG v. TYSON, ApMINisTRATOR oF MOAB ROUNTREE; WIL- 
LIAMS, GvaArRDIAN oF P. WILLIAMS; ann NOBLES, Gvarpian oF B. 
ROUNTREE.—From Pitt. 


In a marriage settlement very informally drawn the Court will look for 
the true intent of the parties; and as in this case it appeared that per- 
sonal property which belonged to-the wife, and was in her possession, 
was by the agreement in contemplation of marriage vested in trustees 
to the use of the husband for life, and after his death to the use of the 
wife and her heirs, and to no other uses, the Court, notwithstanding 
the language used, viewed the settlement as in restraint of the marital 
rights. The husband is neither heir nor next of kin to his wife; he 
answers not the description used, heir of the wife; for though, in deter- 
mining the quantity of an estate, the word heirs would be received as a 
word of expansion or limitation, and the same force allowed it as if the 
words executors and administrators had been used, yet in arriving at 
the intent the Court will consider the common meaning of the word 
heir, though it be a technical word; and as here it was not used tech- 
nically, because applied to personalty, it shall be taken to mean blood 
relations, on whom the law casts the inheritance on the death of the 
ancestor, and is the same with nert of kir. 


Tuts was a bill setting forth that Susanna, the widow of one Richard 
Williams, having by her said husband a child, P. Williams, and, being 
possessed of considerable estate, and about to form a matrimonial 
connection with one Moab Rountree, in contemplation thereof (473) 
entered into a written contract with said Moab Reuntree by 
which she conveyed certain property to the complainants, in the fol- 
lowing words, viz.: 


‘This indenture tripartite, made this 18 March, in the year 1813, 
between Moab Rountree, of the first part, and Allen Tyson and Peter 
Sugg, of the second part, and Susanna Williams, of the third part, 
witnesseth, That the said Moab Rountree, for and in consideration of 
a marriage intended, by God’s permission, shortly to be had and sol- 
emnized between the said Moab Rountree and the said Susanna Wil- 
liams; and, whereas, the said Susanna Williams is possessed of divers * 
negroes, to wit (naming them), and that a competent jointure may be 
had, made and provided for the said Susanna Williams, in case the 
said marriage shall take effect, and for settling and assigning of the 
negroes 5 tables, 4 beds and bedsteads, and furniture, one dozen chairs, 
4 looking-glasses, 19 silver spoons, hereinbefore mentioned, to and 
upon the several uses, interests, and purposes hereinafter mentioned 
and declared pursuant to the agreement made upon the contract of the 
said intended marriage, he, the said Moab Rountree, hath granted, 
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aliened, released, and confirmed, and by these presents doth grant, alien, 
and confirm unto the said Allen Tyson and Peter Sugg, and their heirs, 
all and singular, the negroes, 20 head of cattle, 5 horses before named, 
and also the reversion and reversions, remainder and remainders, and 
all the estate of him, the said Moab Rountree, of, in, and to the same 
premises, and of, in, and to every part and parcel thereof, with the 
appurtenances, to have and to hold, all and singular, the negroes unto 
the said Allen Tyson and Peter Sugg, their heirs and assigns, to and for 
the several uses, interests, trusts, and purposes hereinafter mentioned, 
limited, expressed, and declared; that is to say, to the use and behoof of 
the said Moab Rountree and his heirs, until the marriage between him, 
the said Moab Rountree, and his intended wife shall be had and sol- 
emnized; and from and after the solemnization thereof, to the use and 
behoof of the said Moab Rountree, for and during the term of his 
natural life, without impeachment of waste; and from and after the 
determination of that estate, by forfeiture or otherwise, to the use and 
behoof of the said Allen Tyson and Peter Sugg and their heirs, for and 
during the natural life of the said Moab Rountree, to preserve and 
support the contingent remainders hereinafter limited from being de- 
feated and destroyed, and for that purpose to make entries and bring 
actions as the case shall require; yet, nevertheless, in trust, to permit 
and suffer the said Moab Rountree to receive and take the rents, issues, 
and profits thereof, to his and their proper use and benefit, during 
(474) his natural life; and from and after the decease of the said 
Moab Rountree to the use and behoof of Susanna Williams, 
intended wife of the said Moab Rountree, his heirs and assigns forever, 
and to and for no other use, intent, or purpose whatsoever. In witness 
whereof, ete. 
Moas Rocunrrer, _ [t.s.] 
Susanna WItiiaMs, [L. s.] 
Auten Tyson, [. 8. | 
Peter Svae, [L. s. | 


The contemplated marriage took place, and one child, B. Rountree, 
was the issue thereof. Susanna Rountree died, leaving her husband, 
Moab Rountree, the child by her first husband, Williams, to wit, P. 
Williams, and B. Rountree, her child by her last husband, surviving 
her. Moab Rountree died soon after, leaving the children surviving 
him. Administration on his estate was granted to the defendant, 
Tyson; and the defendants, Williams and Nobles, were appointed 
guardians to the children respectively. Administration on the estate 
of Susanna Rountree was granted to Moses Tyson, the younger. 
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The bill, after reciting these facts, proceeded to state that most if 
not all of the property conveyed by the deed above, having been acquired 
by Susanna Rountree under the will of her former husband, Williams, 
a considerable part thereof was received on behalf of P. Williams, who 
was born after the making of her father’s will; other parts were dis- 
posed of by Rountree after his marriage; but, as to the residue in the 
hands of complainants, they knew not how to dispose of it, because, 
for want of technical precision in the deed, they were unable to ascer- 
tain who were the beneficial owners thereof. It was severally claimed 
on behalf of P. Williams, B. Rountree, and by the administrator of 
Moab Rountree. The bill prayed that these parties might be made 
defendants, and litigate among themselves the several questions arising 
on the deed. 

Moab Rountree’s administrator insisted in his answer that (475) 
the intention of the parties was as expressed in the deed, and 
that the conveyance of the property in trust for the said Susanna and 
her heirs vested the same absolutely in her husband, the said Rountree. 


Gaston for the guardians of the children. 
Mordecai for the administrator of the husband. 


Henprrson, J. This case is not clear of doubts. I can find not 
one like it. On the one hand, it is plainly distinguishable from that 
class of cases where, after the determination of the marriage, part is 
given to the husband; there the husband is very plainly excluded, 
because he cannot take part by express words and the whole by con- 
struction. It is also unlike that class where the wife takes, provision- 
ally, for the same reason. For the sake of brevity, with this class I 
arrange those cases where the wife may exercise a power. Nor 
is it like those cases where the next of kin take as purchasers (480) 
after an estate for life in the wife; for the husband is not nezt 
of kin to the wife, for all his claims under the law are jure mariti. 
The cases cited at the bar, 1 and 3 Vesey, jr., and Hen. & Mum., and 
3 Mum., are illustrative of these principles, and although there are 
some strong expressions in some of them, such as that the husband 
takes all but what by contract he gives away, yet they are either to be 
understood in reference to the subject matter, or they were extra- 
judicial. It is also unlike those cases where the husband’s property, 
or partly his and partly his wife’s, is settled on the wife for jointure, 
for there the design of the settlement is to confer rights, not as in this 
case, to abridge them. In this case property, which was the wife’s, 
and in her possession, and which, on the marriage, would have vested 
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absolutely in the husband, is, by an agreement made in contemplation 
of marriage, and solely in relation to the wife’s property (for it does 
not appear that the husband had any}, vested in trustees to the use of 
the husband for life, and after his death to the use of the wife and 
her heirs, and to no other uses. 

I cannot but view this settlement as in restraint of the marital rights 
throughout both limitations; that his rights as husband, which, upon 
the marriage, would have given him an absolute estate in the property, 
are, by the agreement, cut down to a life estate; yet the reasons for this 
opinion are not of that strong and conclusive kind which I should wish 
to govern my judicial acts, yet they are much stronger than any that 
occur on the other side. The property belonged to the wife. The 
intent and design of the settlement were to restrain the rights of the 
husband, and the words used were proper to those ends. If his rights 
are extended to an absolute interest, his rights will be concurrent (a 
thing, I presume, not designed), for he does not pretend to claim, but 
only in the event of his wife’s dying before him. His rights under 

the settlement continue during his life. He is neither heir or 
(481) next of kin of the wife, and answers not to the description, or, 

if you will, expression, heir of the wife; for, although in deter- 
mining,the quantity of estate, we must take the word heirs as a word 
of expansion or limitation, and allow it the same force as if the words 
executors and administrators had been used, yet in arriving at the 
intent we may take hold of the meaning of the word heir, although it 
be a technical word; for here it evidently is not used technically, for 
they are speaking of personal property. Here the word heir means 
blood relation on whom the law casts the inheritance on the death of 
the ancestor (and is taken here as next of kin); and, anciently, when 
lands were not alienable the heir took by succession, and when after- 
wards lands became alienable, whereby the whole estate became vested 
in the ancestors, and the heir, by necessity, took by representation, the 
meaning of the word heir was not thereby changed; it still means next 
of blood on whom the law casts the inheritance on the death of the 
ancestor. The circuitous and complex mode in which the intention is 
expressed, if it is in favor of the husband, furnishes an argument 
against so construing it; for if such had been the intent, the mode of 
expressing it would have been so obvious, plain, and simple it would 
have been resorted to, to wit, to the use of the husband absolutely if 
‘the wife did not survive him, but if she did, to her absolutely; for this 
is, in substance, the only effect which the husband contends is produced 
by this long settlement; and if the intent be as the wife alleges, that 
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intent is expressed in a plain, short, and direct manner, perhaps the 
most appropriate that could be used; only substitute the words nezt of 
kin for heirs. Nor does it weaken, but rather strengthen, this exposi- 
tion that the drawer was an ignorant man, for that would have led to 
an attempt to have expressed the intent directly, however awkwardly 
he might have executed it; and, lastly, that the trustees were to hold 
upon the trust expressed in the deed, and no other. Upon the whole, 
I think the whole scope and design of the marriage settlement 

was to bind and reduce the rights of the husband, of every de- (482) 
scription, to those given him in the deed, to wit, a life estate. 


Taytor, C. J., and Hatt, J., concurred. 
Per Curtam. Judgment accordingly. 


Cited: Gee v. Gee, 22 N. C., 110. 








DOZIER v. MUSE. 


A married L, a widow, who was entitled to an undivided share of a deceased 
child’s estate; and on 18 December, 1817, A executed to the defendant 
a mortgage or assignment of all his interest in this undivided share, to 
be void on payment of a judgment which the defendant had against him. 
The complainant also had a judgment against A, and on 6 December 
issued an execution on it, which was returned nulla bona; and on 13 
April, 1818, he issued another, under which, on 17 June, 1818, a levy 
was made on the property mentioned in the assignment; and on 17 
July, 1818, a sale of the property was made, by consent of complainant 
and defendant, under it, and under an execution which defendant had 
issued on his judgment, which was also levied on 17 June, 1818. At 
this sale, by agreement of the parties, defendant became the purchaser, 
reserving the question between them to be settled by amicable reference 
to counsel. The counsel did not settle it. The division of the de- 
ceased child’s property and the allotment to L, wife of A, of her share, 
took place on 1 January, 1818. The bill was filed to compel the defend- 
ant to account for the proceeds of the sale, made by consent, and was 
dismissed because, though L’s share, while it remained undivided, could 
not be levied on under complainant’s execution, might yet be assigned 
by A, in such manner as to bind it. 


Avprat from Nash, J., at CAMDEN. 

The bill stated that complainant had a judgment, obtained against 
one William Shaw, in Camden Superior Court, for £2,097 11s. 2p.; 
that on 6 December, 1817, execution issued, and was tmmediately’ 
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(483) placed in the hands of the sheriff, and deputy sheriff Richard 

Pool indorsed thereon that it came to his hands 20 January, 
1818, and the execution was in the hands of the sheriff or his deputy 
until the second Monday of the ensuing March, when it was returnable; 
that William Shaw was said at that time to be insolvent, but had 
previously intermarried with one Lydia Shannonhouse, who was the 
widow of James L. Shannonhouse, by whom she had two children, 
Elinor and Elizabeth, living at the time of her intermarriage with 
Shaw; that after such intermarriage, and shortly before the execution 
above spoken of issued, one of the children, Elizabeth, died, an infant 
intestate, whereby the wife of Shaw became entitled to a moiety of the 
personal estate of Elizabeth, consisting of negroes, money, bonds, ete. ; 
that the sheriff, believing he might not lawfully levy the execution in 
his hands on this interest of Mrs. Shaw, returned the writ to March, 
1818, indorsed “No property to be found”; that complainant issued 
another execution on the judgment on 13 April, 1818, and the officer 
indorsed thereon that it came to his hands on 15 April, 1818, and so 
remained until 7 July, 1818, and that he levied on the negroes 17 June, 
1818; that at June Term, 1818, of Pasquotank County court the de- 
fendant Muse obtained letters of administration on the estate of Eliza- 
beth Shannonhouse and obtained an order of court to divide the negroes 
of his intestate between Elinor Shannonhouse and Shaw, in right of 
his wife; that this division took place within the same week, and Muse 
procured an execution to issue from Pasquotank County court, at his 
own instance, as executor of one Boyd, and to be levied on the negroes 
by one Joshua Pool, who committed the negroes to prison and adver- 
tised them for sale; that on 17 July, 1818, Richard Pool and Joshua 
Pool, by virtue of the respective executions, met at the courthouse to 
sell the negroes, and both complainant and defendant attended; that 

Muse produced a mortgage for the negroes, dated 18 December, 
(484) 1817, to secure the debt for which his judgment was obtained 

and this execution had issued, and it was agreed between com- 
plainant and defendant, that each party should bid for the negroes, and 
that the money arising from the sale should be paid over to him to whom 
counsel selected by the parties should say the same belonged ; that under 
this arrangement the negroes were bid off by Muse, and a return made 
on complainant’s execution accordingly; that Muse was the purchaser, 
and that the money bid was not paid by the order of the plaintiff; that 
the counsel selected by the parties did not settle the question between 
them, and that Muse now refused to pay over the money, alleging that 
he had a perfect title by reason of his mortgage. 
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The answer, admitting Shaw’s marriage with Mrs. Shannonhouse 
and Elizabeth’s death, stated that at December Term, 1817, of Pasquo- 
tank court, commissioners were appointed to divide the property of 
Elizabeth, and on 1 January, 1818, they did so, when the negroes 
alluded to in the bill were allotted to Shaw, and at the same term the 
defendant was made administrator to Elizabeth. It further stated that 
the defendant, as executor of one Boyd, being interested in a judgment 
against Shaw, obtained from Shaw, on 18 December, 1817, an instru- 
ment conveying to the defendant, as executor of Boyd, all the interest 
of Shaw to an undivided share of the personal estate of Elizabeth, with 
a proviso to be void if Shaw should pay the judgment aforesaid; fur- 
ther, that the defendant was the executor of James L. Shannonhouse, 
father of Elizabeth, and that all the negroes of Shannonhouse, includ- 
ing those alluded to in the bill, had remained undivided, and under 
defendant’s control as executor up to the time of the division on 1 Jan- 
uary, 1818, and that William Shaw never had possession of any of them. 

The defendant admitted his having taken out an execution on the 
said judgment, which was levied on the negroes on 17 and 18 
June, 1818, and that he bid them off at the sale as charged; and (485) 
further, that the agreement between himself and the complain- 
ant, as to a reference of the question and the result of such agreement 
was truly stated in the bill, and submitted that his title to the negroes, 
both in law and equity, was good until the debt which they were con- 
veyed to secure was discharged. ; 


Nasu, J., who presided below, dismissed the bill ordering each party 
to pay his own cost. Complainant appealed. 


Hart, J. If the controversy in this case rested on the question 
whether the complainant’s or the defendant’s execution was best, no 
doubt could be entertained but that the preference should be given to 
the complainants; but the controversy really is between complainant’s 
execution and the mortgage made to Muse. 

The property conveyed by the mortgage and levied on by complain- 
ant’s execution was part of the estate of Shannonhouse, deceased, an 
undivided part of which William Shaw, in right of his wife, was 
entitled to; but at that time it could not be levied upon by an execution 
against Shaw; it was not recoverable except in a court of equity; no 
legal title vested in Shaw until the assent of the executor. But it was 
competent for Shaw to make such a disposition of it while in that 
situation as would bind it; he has done so; he has mortgaged it to 
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secure the payment of a debt due by him, so that, as it was not the 
subject of levy by execution, but was legally conveyed to Muse by mort- 
gage. The present bill, brought to make Muse account for the proceeds 
of the sale made by consent, must be 

Per Curiam. Dismissed. 


Cited: Burch v. Clark, 32 N. C., 173. 








(486) 
° 
TATE, ApMINIsTRATOR, ETC., OF JOHN BOWMAN, v. GREENLEE’S 
ADMINISTRATORS.—From Burke. 


A bill was filed against executors, calling on them to account after a lapse 
of thirty-five years. Motion to dismiss on the ground of length of time 
refused, because, though it would be the height of injustice to suffer 
dormant claims to be brought forward after an unreasonable length of 
time when those and those only who could explain them were no more, 
and no satisfactory reason could be assigned for the delay, still, as in 
the case before the court the wife of the complainant was the .meri- 
torious claimant, as she married in her minority, and immediately 
upon her husband’s death made herself a party to the suit, the bill 
ought not to be dismissed, but should go on to a hearing. 


Tue bill, which was filed in 1815 by Tate, as administrator de bonis 
non with the will annexed of John Bowman, stated that John Bowman 
died in 1780, leaving James Greenlee, Charles McDowell, and John 
Greenlee, his executors; that all were since dead intestate, and that 
administration had been committed to the complainant; that James 
Greenlee, one of the executors named in the will, took upon himself the 
management of the estate of John Bowman and had returned an in- 
ventory and account of sales, the amount of which was a large sum of 
money; that besides the property contained in this inventory other 
property to a large amount came to the hands of James Greenlee and 
had never been accounted for by him, to wit, a large number of cattle, 
indented certificates issued for property and services rendered the 
publie by John Bowman during the War of the Revolution, a quantity 
of tobacco, the rents and profits of certain lands belonging to John 
Bowman, and it was charged that several negroes bequeathed by the 
will of John Bowman to Mary Bowman, now the wife of the complain- 
ant Tate, were hired out by James Greenlee, before his assent to the 
legacy and before they came into complainant’s hands; that James 
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Greenlee died in 1813, and the defendants were his admin- (487) 
istrators, and possessed of assets sufficient to satisfy all de 
mands; that the complainant had required of the defendants to pay 
over to him the amount of Bowman’s estate which had come into the 
hands of their intestate, but that they had refused to do so. It was 
further charged that the defendants had in their possession all the 
books of accounts and other evidences of John Bowman, also many 
memorandums and writings, which would disclose the certainty and 
amount of the several charges in the bill, and that the defendants had 
refused to deliver them to complainant, but fraudulently withheld 
them. The bill prayed particularly that the defendants might be com- 
pelled to disclose such facts connected with the charges of the bill as 
they had derived from papers in their possession belonging to the. 
estate of John Bowman, and also might be decreed to account. 

It was admitted by the complainant that, for seventeen years after 
his intermarriage with Mary Bowman, he lived in the immediate neigh- 
borhood of James Greenlee, and that Mary Bowman received the hire 
of the negroes mentioned in the bill; that Mary was the niece of James 
Greenlee, and married during her minority. 


Wilson moved to dismiss the bill. (488) 
Gaston in answer. 


Harr, J. Replication has been entered to the defendant’s answer, 
and the parties have proceeded to take depositions. The cause has 
been set for hearing and transferred to this Court for trial, and at this 
stage of it a motion is made to dismiss the bill on account of the length 
of time which has elapsed from the death of John Bowman until the 
filing of this bill. This motion might as well have been made when the 
suit was first instituted as at this time, because on such motion the 
matter contained in the bill only can be examined. The defendant’s 
answer cunnot be taken into view, because it is replied to, nor the depo- 
sitions, because doubtful and disputed facts should be submitted to and 
be decided by a jury. Notwithstanding this, if a sufficiency appears 
upon the face of the bill to warrant a dismission of it, it ought to be 
done. 

The bill states that John Bowman departed this life in the year 
1780, and this suit seems to have been brought in the year 1815, after 
the lapse of about thirty-five years. It would be the height of injustice 
to suffer dormant claims to be brought forward after an unreasonable 
length of time, when those and those only who could explain them were 
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no more, and no satisfactory reason could be assigned for such 
(489) delay. In the spirit of this remark the conduct of complainant’s 

husband in not sooner asserting the rights of his wife to the 
property claimed by the bill (in case she had any) cannot be viewed 
with an indulgent eye, because it seems that after his intermarriage 
with complainant he lived thirteen years within two miles of defend- 
ant’s testator and did not commence this suit until about two years 
after his death, although he had as perfect a knowledge of all the trans- 
actions hetween them (except as to the cattle) as he had when this suit 
was instituted. 

But we must keep it in view that the wife was the meritorious claim- 
ant; that she intermarried with William Tate in her minority, and 
that after the death of her husband (the first moment she became a free 
agent) she made herself a party to this suit; for this reason I think 
the suit ought not to be dismissed, but made dependent upon facts 
hereafter to be ascertained at the hearing. 

It may be, as has been argued, that defendants are ignorant of the 
manner in which their intestate managed the estate of his testator, and 
cannot give anything like a definite answer to the allegations contained 
in the bill. For that reason it is to be regretted that he had not guarded 
against the event that has taken place by having made a settlement 
with complainant and her husband during their lives, which he amply 
had it in his power to do. 

For all these reasons I think the bill should not be dismissed, but 
should go on to a hearing. 


Taycor, C, J., and Henperson, J., concurred. 


Per Curram. Motion to dismiss denied. 


Cited: Falls v. Torrance, post, 491; S. v. McGowen, 37 N. C., 17; 
Shearin v. Eaton, ib., 284. 








(490) 
FALLS Anp Otrners v. TORRANCE.—From Iredell. 


Motion to dismiss a bill filed against an administrator for an account, 
after a lapse of thirty-seven years, disallowed because complainants 
were infants at the time of intestate’s death; some of them married 
during infancy, and were yet femes covert; and the defendant, more- 
over, had induced them by his representations to believe he would 
settle without suit. 
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Tue bill, which was filed in 1817, set forth that one Gilbraith Falls 
died in June, 1780, intestate, and that administration on his estate was 
granted in 1781 to his widow, who in 1784 married the defendant; that 
the complainants were the children of Gilbraith Falls, and at the time 
of his death were infants; that some of them (the daughters) married 
in infaney, and were yet femes covert; that among other property of 
their deceased parent taken into possession by his administratrix was 
a negro woman, Flora, now the mother of several children, and that 
distribution of this property had never been made among complainants. 
They assigned as a reason for not making earlier claim that Torrance, 
the husband of the administratrix, by his declarations induced a belief 
that he did not contest complainants’ right to the property, but declared 
that they should be distributed among the next of kin of Gilbraith Falls. 

The bill prayed that Torrance might be compelled to deliver up the 
property for distribution, and account for the intermediate value of the 
labor of Flora and her children. 


Gaston and Wilson moved to dismiss. 
Seawell and Mordecai contra, (491) 


Hart, J. This case very much resembles that of T’ate v. Greenlee, 
ante, 486. 

It is a motion to dismiss the bill, thirty-five years or thereabouts 
having elapsed from the death of Gilbraith Falls, complainant’s father, 
until the time of filing it. It appears that at the time of Gilbraith 
Falls’ death that the complainants were infants; that some of them 
(his daughters) married in their infancy; that their husbands are yet 
living. They further state that a negro woman by the name of Flora, 
now the mother of several children, was part of the estate of their 
father; that division was never made of her amongst the distributees; 
and that the reason why they did not bring suit sooner was that they 
had reason to believe that Hugh Torrance, who had married their 
mother, who was the administratrix of their father’s estate, would have 
directed the said negroes to be delivered up to them at his death, so 
that the bill is not brought for a general settlement only, but for a 
division of the negroes thus pointed out. For these reasons we think 
the bill ought not to be dismissed. 

Per Curiam. Motion to dismiss denied. 


Cited: S.c., 11 N. C., 413; Petty v. Harmon, 16 N. C., 494; S. v. 
McGowen, 37 N. C., 17; Shearin v. Eaton, tb., 284; Grant v. Hughes. 
94 N. C., 237. 
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(492) 
JONES v. ZOLLICOFFER.—From Halifax. 


On the trial of issues in equity the copy of a copy of a will was read in 
evidence. The court refused to grant a new trial of the issue because 
since the first trial the original, properly authenticated, had been found, 
and corresponded with the paper read in evidence; and the court per- 
ceived, beyond a doubt, that, as respected the evidence obtained from 
the paper read, the jury was not misled. 


On the trial of the issues in this cause, a paper was offeréd in evi- 
dence as a copy of William Jones’s will, with the following certificates 
of probate: 


Halifax County, June Court, 1759. The within will was in open 
court exhibited by the executor within named, and proved by the oath 
of Augustine Bate, one of the subscribing witnesses thereto; and at 
the same time the executors aforesaid were qualified according to law, 
which on motion is ordered to be recorded. 

A true copy. Teste: James Montrorp, Clerk. 


Halifax County, February Sessions, 1793. Then this paper, pur- 
porting to be a copy of the last will and testament of William Jones, 
deceased, was exhibited in open court, and it appearing to the court 
that the same was a certified copy, and that the original and the record 
thereof had been lost or destroyed during the late war, therefore it was 
ordered by the said court that the said certified copy be recorded and 


filed away among the papers belonging to the clerff’s affice. 
Witness: L. Lona, Clerk. 


The paper was objected to, but the court permitted it to be read, 
reserving the point. And when afterwards Drew moved for a decree 
on the finding, Ruffin opposed it, and moved that the verdict be set 
aside and a new trial awarded, because of the introduction of the paper 
in evidence. (Gaston then stated that the Secretary of State was in 
court with the original will, which had been found in his office since 
the trial, and that on comparison it agreed with the copy which had 
been read in evidence. He then argued that where the court was satis- 
fied from the circumstances that the result must, on a new trial, be the 

same with that already attained, a new trial was useless and 
(493) would be refused. 


Henperson, J. The evidence (the copy of a copy) was very clearly 
inadmissible; but since the motion has been made for a new trial the 
original will, properly authenticated, has been produced, by which it 
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appears that the copy was correct. The Legislature, having made an 
office copy of a will, and a fortiori, the original itself properly authen- 
ticated, conclusive evidence where fraud has not been suggested, and 
none in due time has been suggested here, in fact, none at all at any 
time, we are thereby assured, beyond a judicial doubt, that the jury 
was not misled by the evidence which was offered to them on that 
point. Were the evidence by which the former evidence was shown in 
point of fact correct not conclusive upon the parties, a new trial should 
be granted, because we ought not to preclude them from litigating 
before the jury the truth of that evidence; but here it is a vain and 
useless thing, the evidence now offered being conclusive that the jury 
was not misled. 

The rule for a new trial of the issue must therefore be discharged. 

Per Curiam. No error. 


Cited: Peebles v. Peebles, 63 N. C., 658. 





(494) 
CARRINGTON v. CARRINGTON.—From Orange. 


Where both the securities to an injunction bond were dead this Court granted 
a rule on their administrators to show cause why execution should noi 
issue as well against them as the principal in the injunction bond; and 
on the return of the rule refused to the adminstrators a new trial of the 
issues and decreed against them de bonis intestati. 


Tue issues in this cause had been submitted to a jury, and Ruffin 
on the finding moved for an account and a dissolution of the injunction, 
and as both securities to the injunction bond were dead, he moved 
further for a rule on the administrators of the securities to show cause 
‘why execution should not issue as well against them as against ‘the 
plaintiff, and after a short consultation the court permitted him to 
take such a rule. 


Henpverson, J., remarked that it was obvious from the finding in 
the case that the injunction must be dissolved, and added that, from 
the peculiar organization of the Court, it not being open at all times, 
it might be absolutely necessary, and in this case was proper, for the 
administration of justice to grant several rules and orders at one and 
the same time, which, under a different organization of the court, would 
properly be granted the one before the other. 
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On the return of the rule Seawell read the affidavits of the adminis- 
trators of the securities, stating that they believed injustice had been 
done by the finding, as they could show if an opportunity were afforded 
by another trial of the issues, and that the principal in the injunction 
bond was insolvent, and that the intestate of one of the affiants had been 

dead more than seven years, and that distribution had been 
(495) made among his distributees. And on this, 


Seawell moved for a new trial, and was opposed by 

2uffin, who said that the application could not be heard from these 
parties. They could only be heard to rebut the propriety of making 
the final decree embrace them; they are no parties to the suit; they are 
bound for complainant at all events, and to them it is nothing how 
complainant managed his cause. But if the principal in the injune- 
tion bond made this application himself, the Court would not listen to 
it. The ease has been pending ten years, and he never took a deposi- 
tion. On a rehearing of the testimony before the court, it is not possi- 
ble that any other result will take place, and this Court will not (at 
least without a satisfactory affidavit) permit further testimony to be 
taken. But if these persons were interested, they were bound to take 
notice of a lis pendens, 

The Court refused a new trial, dissolved the injunction, and made 
a deeree de bonis intestali on the finding against the administrators 
of the securities. 

Per Curram. Judgment accordingly. 
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